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The Architecture and Sculpture of the 


Panama-Pacific International Exposition 
BY HAMILTON M. WRIGHT 


ORTH BEACH, the 
site of the Panama- 
Pacific International 
Exposition, lies as a 
great basin just in- 
side the “Golden 
Gate,” famous en- 
trance to San Fran- 
cisco harbor, with its 
central area some 6 
feet above high tide 
and rising gradually 
toward the slope of 
its encircling hills. 
Upon the north the 
grounds face upon San Francisco harbor, 
and upon the south, east, and west they 
are embraced by the lofty hills of San 
Francisco and the forest-clad slopes of 
the Presidio reservation. Before the site 
Alcatraz island, seat of a military prison 
that in its isolation recalls Mont San 
Michel, rises abruptly from the blue 
waters of the bay. Further to the north 
are the great hills of Marin county, rising 
high against the sky line in successive 
ranges and often swathed with great tur- 
bans of sea fog wafted in from the Pa- 
cific Ocean. From the rim of the hills 
encircling the site, there are presented 
marvelous contrasts in colors, heights, 
and distances. The vast expanse of wa- 
ter, the towering verdure-clad hills, the 
deep blue heavens, blend into a striking 


combination. The panorama suggests 
the Bay of Naples in the neighborhood 
of Sorrento. 

The exposition grounds comprise 635 
acres and extend along the shores of San 
Francisco bay from Fort Point, which 
marks the south boundary of the Golden 
Gate, easterly for a distance of almost 
2 miles. A narrow strip of 65 acres ex- 
tends still further to the east, but is sepa- 
rated from the harbor by the Fort Mason 
military post. The greatest width of the 
grounds is more than a half mile. The 
exposition buildings are set in three 
groups. In the center of the site is the 
group of twelve main-exhibit palaces, five 
of which face north upon the harbor for 
almost a mile. On the east the conces- 
sions Or amusement district occupies 65 
acres; and on the west and nearest the 
Golden Gate are the great pavilions of 
foreign nations, the buildings of the 
states, parade grounds, live-stock pa- 
vilions, life-saving stations, race track, 
etc. 

The superb site of the exposition bears 
a very intimate relation to its archi- 
tecture and general plan. Indeed, it 
exerted a compelling influence in the 
creation of a plan for a distinctive archi- 
tectural treatment. In the cases of the 
expositions at Chicago and St. Louis, the 
sites selected were plains with little or no 
rising land in the neighborhood. But at 
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COLONNADE IN COURT OF FOUR SEASONS 
Statues Representing “Summer” Are Shown in a 


Niche of the Court. 


the Golden Gate were great contrasts 
which must be met by the planning of the 
buildings if they were not to appear 
dwarfed by this impressive natural set- 
ting. The planning of the exposition was 
early placed in the hands of a commis- 
sion comprised of many of the foremost 
architects and architectural firms of the 
country, and after many deliberations 
and the interchange of views it was plan- 
ned to group the main exhibit buildings 
to present a single architectural theme, a 
massing of colossal structures in great 
blocks, interconnected with huge arches 
and colonnades, and seeming from afar 
not a group of exhibit palaces, but an al- 
most single structure resembling in many 
of its details a giant Oriental bazaar. 
The plan was carried out. In the cen- 
tral portion of the grounds rises the vast 
main exhibit section, the marvelous 


Oriental city, which in its architecture, 
color, and landscaping marks a departure 
from a perhaps preconceived notion of 
world’s expositions. 


The architecture of this central group 


is wonderful and beautiful ; and the flank- 
ing groups, the concessions group upon 
the east and the pavilions of the nations 
and buildings of the states upon the west 
and nearest the Golden Gate, have been 
brought into harmony with the architec- 
tural theme of the central group. The 
buildings of the central group are sur- 
mounted by stupendous domes, each 100 
feet in diameter and 160 feet in height, 
colored copper green by the master hand 
of Jules Guérin, like the domes of some 
vast mosque in Constantinople. As a 
whole the group, with its huge minarets, 
tower gateways and pinnacles, presents 
the loftiest and one of the most beautiful 
sky lines ever beheld at a world’s ex- 
position. The entire group lies between 
two great paralleling esplanades set with 
hundreds of thousands of rare trees and 
shrubs, and with fountains and statuary. 
One of these, paralleling San Francisco 
bay, is 400 feet in width and known, 
appropriately, as the “Marina” (villa 
gardens), and the other, lying between 
the main exhibit group and the hills of 
the city, is designated as the “South Gar- 
dens.” 

Eight of the eleven exhibit palaces of 
the main group are placed in parallel 
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positions to form a rectangle, four of the 
palaces facing north upon the Marina and 
four facing the semitropical gardens on 
the south. The walls of the buildings are 
interconnected by colonnades and stupen- 
dous gateways, so that from afar the visi- 
tor who comes through the Golden Gate 
gains the effect as of almost a single 
structure, with its flashing domes and 
brilliant colors; and differing from the 
characteristic type of the walled city such 
as presented by the “Intermuros” or 
walled city of Manila only by the fact 
that there is indeed no outside wall, the 
interconnecting facades of the buildings 
forming the outside wall of the group. 

Although from San Francisco bay the 
grouping of the buildings lends an im- 
pression that the visitor is viewing a 
great mass of closely connected buildings, 
yet nearer at hand it is seen that vast 
courts lie, like great roofless rooms, be- 
tween the exhibit palaces. Piercing the 
great exhibit group from north to south 
in its center is the great Court of the 
Universe, designed by Messrs. McKim, 
Mead, and White, of New York. This 
court is 750 feet east and west by 900 
feet north and south, exclusive of a fore- 
court or opening upon the Marina on San 
Francisco harbor, and is planned upon a 
monumental scale. At its south entrance 
rises to a height of 435 feet, the great 
Tower of Jewels, designed by Messrs. 
Carrere and Hastings, of New York, and 
ascending in vast terraces like a modern 
Tower of Babylon. There are seven of 
these huge terraces, and crowning the 
topmost terrace is a heroic group of fig- 
ures supporting a globe typifying the 
world. The base of the tower is cleft 
by an arcade 125 feet in height through 
which the visitor may enter from the 
South Gardens into the Court of the Uni- 
verse. 

Two other courts, paralleling the Court 
of the Universe, divide the walled city 
north and south; to the east of the Court 
of the Universe is the great Court of 
Abundance, designed by Mr. Louis C. 
Mullgardt, who was associated in the de- 
sign of the Fisheries Building at the 
World’s Columbian exposition, and to 
the west is the Court of the Four Sea- 
sons, designed by Mr. Henry Bacon, 
whose achievement in the design of the 


NICHE CONTAINING STATUARY 
Representing “Autumn” in Court of Four Seasons. 
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THE PALACE OF HORTICULTURE 
It covers an area of 630 x 300 feet, the dome is 186 feet high and 152 feet in diameter and is of steel 


construction, covered with wire netting glass. 


Lincoln Memorial has attracted almost 
universal attention. Appropriately the 
locations of the east and west courts and 
also their themes will carry out the note 
of the exposition in celebrating the 
meetings of the Orient and of the Occi- 
dent through the great canal at Panama. 
Also the courts present a novel plan in 
architecture. Secluded and set apart, 
each presents a distinct architectural 
theme; each is designed by a separate 
architect or group of architects, and yet 
there is no clash with the architecture of 
the exposition in its entirety. 

South of the Court of Abundance a 
smaller court, known as the Court of 
Flowers, is cut like a niche into the rec- 
tangle of eight buildings, and opens out 
upon the South Gardens ; a court of simi- 
lar size, the Court of Palms, lies south 
of the Court of the Four Seasons. 

The great group of eight palaces faces 
upon San Francisco bay for 3,000 feet, 


and is 1,200 feet north and south. In 
its center rises the huge Tower of Jewels, 
dominating the architecture of the ex- 
position, flanked on the east and west by 
tower gates, domes, and minarets. From 
San Francisco bay the visitor sees the 
mighty walled city, with its first sky 
line as high as the average eight-story 
city block and its lofty spires and min- 
arets rising to heights of 150, 200, 270, 
and 435 feet. 

Flanking this group of exhibit palaces 
on the east is the Palace of Machinery, 
the largest single structure at the ex- 
position, covering 8 acres and rising 135 
feet. From a distance the great building 
seems as almost a part of the central 
group; upon the west and nearest the 
Golden Gate the group is flanked by the 
Palace of Fine Arts, a steel and concrete 
palace describing an arc 1,110 feet on its 
outside edge, with a great central dome 
165 feet high and its most conspicuous 





The Architecture and Sculpture of the Panama Exposition 


Copyright 1914 by the Panama- Pacific International Exposition Co. 


SOUTH PORTAL TO PALACE OF VARIED INDUSTRIES 


This entranceway is copied after that of the Santa Cruz Monastery at Toledo, Spain, one of the 


most exquisite examples of Spanish Renaissance extant. 


motif. Between the Palace of Fine Arts 
and the walled group lies a great lagoon, 
the central feature of an Italian court, 
which will be the sixth and last of the 
court effects of the exposition. 

As the visitor views the buildings from 
the harbor, opposite the center of the 
site, the main group, including the Palace 
of Machinery and the Palace of Fine 
Arts, is seen to extend 4,500 feet east 
and west. Six of the principal buildings 
of the group are not generally visible 
from the harbor. These are the four 
buildings of the walled city that face 
upon the South Gardens, Festival Hall, 
which is set in the South Gardens nearly 
opposite the Court of Abundance, and 
the Palace of Horticulture, which lies 
almost directly south of the Court of the 
Four Seasons. This superb building, of 
Saracenic architecture, is one of the most 


magnificent structures upon the exposi- 
tion grounds. A great glass dome 186 
feet high and 152 feet in diameter is its 
most striking feature. 

Comparatively short distances will be 
traversed in passing from one to another 
of the main exhibit palaces. The Court 
of the Universe, which is entered direct- 
ly from the main gateway, is the point 
of departure to all parts of the grounds, 
and occupies the central location, not only 
with reference to the buildings of the 
main group, but also to the entire site. 

Great massed banks of flowers, palms, 
olives, oranges, flowering vines, and rare 
shrubs present one of the exposition’s 
most unique charms, and enhance the 
architecture of the great palaces. 

The plan of the sculpture for the ex- 
position is designed to form a sequence 
from the first piece that greets the visitor 
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on his entrance from the city on the 
south, throughout the courts and the cir- 
cuit of the inclosing walls. Entering 
from the city through the South Gardens, 
between Festival Hall and Horticultural 
Hall, the visitor will first be confronted 
with a great equestrian fountain sym- 
bolizing the creation of the isthmian 
waterway between the oceans,—the 
Fountain of Energy. This will be out- 
lined against the lofty opening of the 
archway of the Tower of Jewels, and is 
achieved as an imaginative equestrian 
group representing Energy—the Victor. 

The figure of a splendid nude youth, 
mounted on a spirited horse, is depicted 
as advancing steadily through the waters, 
while the attendant figures of Valor and 
Fame form an encircling crest above his 
stern head. 

Passing beneath the arch, after view- 
ing this monument, and entering the 
Court of the Universe beneath the great 
friezes of color, the visitor arrives in a 
vast oval courtyard around which colon- 
nades sweep to the right and to the left. 
On the central axis in these directions are 
the two triumphal arches 160 feet high, 
crowned by the great symbolical groups, 
“The Nations of the East” and the “Na- 
tions of the West.” These massive com- 
positions placed upon the huge triumphal 
arches from San Francisco harbor are 
seen to stand out in silhouette among the 
vast domes and pinnacles of the Exposi- 
tion City. 

The two main free standing monu- 
ments of the court are the fountains of 
the Rising Sun and the Setting Sun, oc- 
cupying positions relatively east and 
west. The upper portions of the foun- 
tains are to be the sources of the night 
illumination of the court. Great globes 
surmounted by figures representing a 
sunburst and sunset, typifying the rising 
and the setting sun, give forth at night 
an incandescent glow, while below in the 
basins reclining figures of the planets 
surmount globes of light, behind which 
the water will fall in screens. 

At the level of descent into the sunken 
garden, in which are placed the fountains 
of the Rising and the Setting Sun, titanic 
figures in horizontal compositions of the 
four elements, Fire, Water, Earth, and 
Air, are designed. These, on a great 
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scale and placed close to the ground, 
have been given a most symbolically 
imaginative rendering, and are of great 
interest. On the upper ramps of the 
sunken garden of the Court of the Uni- 
verse, in positions in front of the arches, 
are two vertical groups of two figures 
each, representing “Order and Chaos” 
and “Eternity and Change.” 


Above each of the columns of the 
colonnade a hovering figure with a jew- 
eled head, representing a scintillating 
star, is placed. It is purposed that lights 
from concealed sources from opposite 
sides of the court will be thrown on the 
cut-glass jewels which will be inserted 
inthe star headdress of the figures. 


Advancing down the fore-court there 
is a pool of placid water in which the 
Tower of Jewels is reflected. At the end 
of the fore-court and fronting the Bay 
of San Francisco, on the sea esplanade, 
is erected a great figured column, the 
“Column of Progress.” This can be seen 
prominently from the bay, and marks the 
entrance to the Court of the Universe. 
Converging about the square base of the 
column a stream of figures, embodying 
conceptions of the great spiritual divi- 
sions of mankind, advance to the door- 
way in the center of the base, and as if 
having mounted within, a frieze of fig- 
ures appear surmounting the capital of 
the column 160 feet from the ground, 
supporting by their united effort a single 
figure who spends his strength in launch- 
ing his arrow of adventurous progress. 
The capital of this column will still fur- 
ther carry out the idea of movement and 
change in progress, for it is composed 
of wings and figures having a rotary mo- 
tion. 

The Tower of Jewels is decorated with 
much sculpture of a purely ornamental 
kind, as well as a repeated typical eques- 
trian figure of an armored horseman. At 
the level of the spring of the great arch 
of the tower are pedestals which support 
standing portrait statues of types of 
Philosopher, Adventurer, Priest, and 
Soldier. Terminating the open colon- 
nades on each side of the tower gate, 
mural fountains stand; one designed in 
accord with the architecture of the tower 
is the fountain of “El Dorado,” while 

















at the other end of the balanced composi- 
tion is the “Fountain of Youth.” 

In the “Court of the Four Seasons,” 
situated between the Agricultural and 
Educational buildings, the sculpture sym- 
bolizes the benign forces of nature. A 
great group representing “Nature” oc- 
cupies the pedestal beneath the archway 
of the head of this court. 

Ceres, goddess of agriculture, is the 
subject of a classic Greek design in the 
fore-court, and groups of the Four Sea- 
sons, Spring, Summer, Autumn, and 
Winter, in plastic form, occupy positions 
in fountain basins within the colonnades 
at the four corners of the court. In the 
Court of Abundance the mystic signif- 
icance of Fire and Water is treated 
by the sculptors in the romantic style, 
noted sculptors participating in the real- 
ization of these themes. 


experience. 
faith and love, pointing the way to go. 


and the soil. 
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Commercialism and Idealism 


There is a picture in the State House of Minnesota which tells the story of American 
A prairie schooner with its oxen is toiling westward, bearing a plain family 
to some undiscovered home, and above this prosaic caravan hover the angels of hope and 
Below is the spirit of commercialism, and above 
the spirit of idealism, and the plodding life of America marches on between the angels 


Here, then, we stand, in these days which are testing the American character, and in 


the conflict of these two forces lies the problem of our future. 
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The subject-matter for the sculpture 
for the Court of Flowers is founded on 
the tales of the Arabian Nights. These 
inspired the composition of the central 
fountain, while the minor decorations of 
the facades, finials, caryatides, supple- 
ment this imaginative mass. The door- 
ways are flanked by strange visaged lions, 
and the attic studded with figures of 
Oriental slaves. 

For the Court of Palms the western 
fairy tales spur the sculptor to new 
imagery with the “Beauty” and the 
“Beast” as the subject for the central 
fountain. 


Are we to be the victims 


of our own prosperity, and robbed of our ideals by the very magnitude of our com- 
mercial gains? Then we shall go the way of earlier nations, Persia, Egypt, Rome, and 
the history of our decline will become a warning and a byword to the world. Or is it 
possible that the very conditions of our commercial life are likely to create among us a 
new idealism; not the languid and esthetic taste which drives people away from our de- 
mocracy and makes them at home among aristocracies, monarchies, castles, and ruins, but 
the robust and virile idealism which issues from great tasks, summoning to their service the 
best that is in men? Many signs of the times, I think, may encourage one in the belief 
that this emergence of a new idealism is actually occurring at the present time, and that 


our future may be surveyed with a confident, even though it may be an anxious, hope.— 


Francis G. Peabody. 

































Panama-Pacific International Ex- 


position’s Interest to Lawyers 


BY F. S. BRITTAIN 
General Attorney of the Exposition 


HE editor of Case 
AND COMMENT has 
asked what there will 
be at the Panama- 
Pacific International 
Exposition of inter- 
est to lawyers. A 
woman who had 
grown tired of cut- 
ting down father’s 
trousers to make 
pants for Willie con- 
sulted an eminent 
surgeon. He made a 
new woman of her. 
As she was leaving the hospital, he told 
her she must change her entire method of 
living. Still being weak, she essayed 
what she thought was an easy job. She 
cut up Willie’s pants to make trousers 
for father. Father was trained down as 
much as possible, but the new trousers 
bulged in some places and burst in others. 
Additions had to be made and patches 
put on. Eventually father was able to 
move about, but when he wore the trou- 
sers he had to be very careful how he 
stepped. 

The laws of the United States, the 
state of California, and the city and 
county of San Francisco, designed to 
meet the ordinary business conditions of 
community life, were of such size and 
shape and texture that the fitting of a 
great international exposition into them 
resulted in some bulging, some bursting, 
many additions, a few patches, and with 
all this the Exposition must be very care- 
ful in regard to each step of its proce- 
dure. 

In California the stockholders of every 
corporation have always been liable for 
the corporate debts in the proportion the 


stock of the individual bears to the out- 
standing stock. 


The dividends paid to contributors to 
exposition enterprises in the past have 
not been such as to make their stock de- 
sirable as investments for trust funds of 
widows and orphans. The people who 
contribute to such enterprises do so from 
one of three motives. Some are actuated 
by a high sense of patriotism and civic 
interest, and some make such contribu- 
tions because they hope to gain special 
benefits by being awarded improvident 
contracts or placed in sinecure positions. 
A comparatively few weak vessels are 
blown beyond their financial depths by 
the wind of popular enthusiasm at the 
time the campaign for contributions is 
made. None of these, however, could be 
induced to subscribe for stock of a cor- 
poration where his entire fortune might 
be taken under a stockholders’ liability 
statute. 

The present Exposition Corporation 
was not organized until March, 1910, but 
at an election held in November, 1908, 
by an overwhelming majority the people 
of California amended the Constitution 
so as to relieve stockholders of corpora- 
tions organized for the purpose of hold- 
ing an international exposition within the 
state from the stockholders’ liability rule. 
By reason of this change in the Consti- 
tution the first subscription list was 
signed by forty-one men, who subscribed 
$25,000 each to the stock of the corpora- 
tion. There were a very few larger sub- 
scriptions, and about 14,000 smaller ones 
ranging from $25,000 to $10. Despite 
the fact that a few of the subscribers un- 
questionably went beyond their depths in 
making their subscriptions, and that some 
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were aggrieved that the Exposition did 
not grant improvident contracts to fav- 
ored individuals, nor appoint them to 
sinecure positions, and, notwithstanding 
the usual percentage of deaths and in- 
solvencies occurring among 14,000 people 
in a period of nearly five years, more than 
80 per cent of the » ie 

entire subscrip- 
tions have been 
paid, although the 
last annual instal- 
ment is not delin- 


quent, and com- 
paratively few 
suits have been 
brought. 


When the board 
of directors of the 
Exposition deter- 
mined that the flat 
between the green 
hills and the Bay 
of San Francisco 
furnished the only 
fitting setting for 
this jewel of an ex- 
position, numerous 
legal problems 
were presented. 
A portion of the 
site was held in 
private ownership, 
some of the hold- 
ings being in small 
lots. Other por- 
tions of the site constituted parts of the 
United States military reservations of 
the Presidio of San Francisco and Fort 
Mason. Under joint resolution of Con- 
gress, the Secretary of War granted to 
the Exposition the temporary use of por- 
tions of these two military reservations. 
Generally private owners leased to the 
Exposition. A few of the smaller own- 
ers, being badly advised, refused to lease 
except at exorbitant figures, and con- 
demnation suits resulted in awards of 
less than the Exposition had offered. 

The legislature of California had in- 
cluded within its statutes of eminent do- 
main expositions as one of the public 
uses for which property might be con- 
demned. Property condemned for a pub- 
lic use, even though the entire value of 
the property is paid to the owner from 
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whom it is taken, reverts to him on the 
termination of the use. In cases where 
the use is continued for a long period of 
years, as, for instance, for railroad rights 
of way or canals, and because of the im- 
possibility of determining upon a fair 
rental value for so long a period of use, 
it has been as- 
sumed that the tak- 
ing for such uses 
is equivalent to 
taking the entire 
ownership, or that 
the rental extend- 
ing over a long 
period would equal 
the value of the 
land. The Expo- 
sition was under 
the necessity of 
demolishing the 
buildings on the 
land taken, and it 
was recognized 
that it must pay 
the full value of 
such buildings. It 
desired to use the 
land, however, only 
for about three 
years, and its di- 
rectors did not be- 
lieve that they 
could properly pay 
out of the trust 
funds committed 
to their charge the full value of the 
lands for so limited a term. Some 
of the attorneys who represented the 
smaller lot owners vigorously contended 
that condemnation for a temporary use 
was impossible. The courts in which the 
cases were tried sustained the view of the 
Exposition, and none of the cases were 
appealed. 

The California mechanics’ lien law pre- 
sents many and unusual difficulties even 
in the ordinary building operations. It 
applies fairly well in the ordinary case 
of the ordinary building on the ordinary 
lot. Even the specialists on mechanics’ 
lien law found numerous difficulties in 
applying it to buildings covering the prop- 
erty of a hundred or more owners, com- 
prising from four to six city blocks, and 
including within the area of the building 
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public streets. The law department of 
the exposition has endeavored to meet 
the technical requirements of the me- 
chanics’ lien law in regard to all building 
contracts, but it has been too busily oc- 
cupied with the more pressing matters to 
reach a conclusion as to what the supreme 
court of California may say after the 
mechanics’ lien experts have had their 


claims adjudicated by the lower courts.. 


Few liens have been filed, although the 
work of construction is about 95 per cent 
complete. 

The construction work will have cost 
nearly $12,000,000. The work represent- 
ed by this expenditure has involved the 
making of several hundred contracts, and 
the employment, directly or indirectly, of 
many thousand men. California has a 
stringent and obligatory workmen’s com- 
pensation act. To meet its requirements, 
as well as the requirements of the me- 
chanics’ lien law and the necessity of hav- 
ing the work completed on time, extreme 
care was necessary in the formulation 
and execution of the various contracts 
and bonds. 


Under the workmen’s compensation act 
every accident to a workman employed 
either by the Exposition or one of its con- 
tractors was carefully reported, first, to 
the law department, and then to the in- 


dustrial accident board. Immediate 
treatment had to be given, percentage 
payments of wages had to be made, and, 
in case of permanent disability, however 
slight, or death, compensation under the 
act had to be made. These matters pre- 
sented few novel legal questions, but tre- 
mendously increased the ordinary work 
and responsibilities of the law depart- 
ment. Under the Constitution of Cali- 
fornia neither the state nor any of its 
subdivisions may subscribe funds to, or 
become a stockholder in, a private cor- 
poration. Under the statutes two classes 
of corporations only are recognized, pub- 
lic and private. Public corporations are 
those vested with governmental func- 
tions, all others being private corpora- 
tions. The Exposition is a private cor- 
poration. It is not within the definition 
of a public utility, though it is carrying 
on many lines of business which, under 
ordinary conditions, would bring it 
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within the public utilities act of Cali- 
fornia. It has been recognized by 
name, and is charged with the trust of 
holding this international exposition, by 
acts of Congress, the proclamation of 
the President of the United States, the 
Constitution of California, and by nu- 
merous statutes of the state. To fulfil 
its obligations to the United States, to 
the various state and foreign govern- 
ments which are participating, to its 
thousands of exhibitors, and to the hun- 
dreds of thousands of visitors who will 
enter its gates, its board of directors must 
maintain the absolute control of its af- 
fairs, and the rules and regulations pro- 
mulgated by them must be enforced. To 
avoid bringing itself within the jurisdic- 
tion of various state agencies, it must, 
therefore, take every possible care at each 
step to maintain its independent integrity. 

The necessity last mentioned has pre- 
sented some very entertaining legal puz- 
zles in the matter of providing partici- 
pants in the Exposition with telephone 
service connected with outside trunk 
lines, and similarly with electric light 
and power, gas, water, steam, and com- 
pressed-air service, and in providing 
suitable warehouses for the reception of 
foreign exhibits prior to their installa- 
tion in the exhibit palaces. Another 
group of difficulties arose under the city 
fire, police, sanitation, building, and 
plumbing ordinances. These ordinances 
were directly applicable to the ordinary 
conditions, and wholly inapplicable to 
the building and operation of the Ex- 
position. To meet some of the dif- 
ficulties which have been suggested, 
the Constitution of California has been 
amended by popular vote on several 
occasions, and amendments have been 
made to the charter of San Francis- 
co. Under these amendments the state 
contributed $5,000,000 to the funds of 
the Exposition, with the provision that 
the state, although not a stockholder, 
shall participate ratably with the stock- 
holders in the distribution of the final 
assets of the Exposition. The munici- 
pality of San Francisco issued forty- 
year 5 per cent bonds for $5,000,000, and 
contributed the entire proceeds to the 
Exposition. The board of supervisors 
passed a general exposition ordinance, 
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providing that the building and operation 
of the Exposition, its police, fire and san- 
itation protection should be under the 
control of the Exposition, of course, 
upon a basis of co-operation with the 
city authorities. 

One of the most interesting legal ques- 
tions was that of conflict of laws, since 
the main portion of the Exposition is on 
lands of the state of California, and other 
portions on lands belonging to the gov- 
ernment of the United States, and free 
from the operation of the California 
statutes. This difficulty has been met, in 
part at least, by Congress revesting in the 
state for the period of the Exposition 
jurisdiction over the portions of the mili- 
tary reservations used by the Exposition, 
the act being conditioned on acceptance 
by the legislature of California. 

No attempt has been made to state all 
of the legislation which has been enacted 
affecting the Exposition, nor even to 
summarize the duties and responsibilities 
of its law department. The participation 
of every foreign nation and of every 
state has required the enactment of laws 
by their respective legislative bodies. 
The Congress of the United States, the 
legislature of the state of California, and 
the board of supervisors of San Fran- 
cisco, have been called upon to pass en- 
actments to meet conditions as they arose 
or were foreseen. Various executive of- 
ficers and boards of the nation and state 
have been called into existence or have 
made rulings in aid of this national un- 
dertaking. It is doubtful if there is a 
department of the national government, 
or an agency of the state of California, 
which has not aided the Exposition in the 
solution of its legal difficulties. 
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There will be no exhibit designed to 
interest peculiarly the lawyers. The 
paintings are not alone for artists, nor 
the electrical and mechanical exhibits 
alone for engineers. The greatest good, 
perhaps the greatest interest of the en- 
gineer, as of the lawyers, will be in the 
broad study of exhibits unconnected with 
his own profession. The Exposition will 
be—is—universal. It appeals to every - 
interest; it offers educative possibilities 
to every person. The music lover will 
hear the best of music. In the works of 
world-famed painters and _ sculptors, 
form and color silently work their charm. 
Should the lawyer visitor be interested 
in the newer politics, sociology, or fi- 
nance, he will be amazed at the graphic 
working exhibits by which, instead of by 
statistical tables, at a glance he may ob- 
serve the rate of infant mortality, the 
comparative percentage of fire losses to 
insurance and premiums, or the relation- 
ship of industrial accidents to the capital 
involved in the number of workers. 

No man in any profession or trade, 
even in these days of super-specialization, 
can be great in his own specialty, wholly 
loyal in his patriotism, entirely worthy 
as a man, without some knowledge of 
what is best in the world’s past, and an 
acquaintance, at least, with what is being 
dreamed and planned and done by those 
who are solving world problems in other 
lines than his own. Everything at the 
Exposition will be of interest to lawyers. 
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LOOKING WESTWARD IN EL PRADO 


The Panama-California Exposition at San Diego 


The plan of this Exposition is unique. 
The buildings are low—of Spanish Mis- 
sion architecture—and form a dream city 
on which rests the dulcet romance of old 
Spain. But these exquisite structures are 


inhabited by the modern spirit. They 
throb with action. They disclose the de- 
velopment of manufacturing as a science, 
and present an object lesson as to how 


things we use and wear and eat are 
made. The art and beauty of the Six- 
teenth Century enshrine Twentieth Cen- 
tury science and invention. The whole 
constitutes a poetic blending of the 
medieval and modern set in a paradise 
of multi-colored flowers and verdant 
foliage. 
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BY HON. JAMES H. QUINN 





District Judge 17th Judicial District of Minnesota 


NE hundred and six 
years ago, a child was 
born to a humble pio- 
neer in the _ back- 
woods of Kentucky. 
Fifty-seven years la- 
ter, George Bancroft, 
standing in the Na- 
tional House of Rep- 
resentatives, before 
the uncrowned rulers 
of a free people, de- 
livered the nation’s 
eulogy upon one of 
Freedom’s martyrs, 
in a voice the sad cadence of which found 
a responsive echo in every clime and 
hamlet where the votaries of liberty 
dwelt. During the 

period intervening 

between these two 
events, the life and 
labors of Abraham 

Lincoln sent float- 
ing down the ages 

a message to all 
the centuries yet to 

come. To fittingly 
commemorate the 

birthday of this 
martyr _ patriot, 
may we not, as citi- 
zens of the coun- 
try he loved so 
well, and as mem- 
bers of the profes- 
sion to which he 
belonged, seek in 
his life a better un- 
derstanding of that 

message? The dil- 
igence of the histo- 
rian has discovered 
but little that is re- 

liable as to the an- 

cestry of Abraham 

Lincoln. As to the 
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child, we may be certain only of the 
place of his birth and that his family 
probably came from Virginia to Ken- 
tucky. But of that sublime figure, who, 
from 1858 to 1865, carried in the palm 
of his hand the destinies of free institu- 
tions and saved to posterity the promi- 
ses of the Declaration of Independence, 
we know from whence he came. The 
struggles of mankind for liberty through 
all the ages—the ripest wisdom and the 
purest morals of all times—could alone 
have produced him. 

Three simple statements serve as an 
analysis of the character of this remark- 
able man :— 

First, he was immovable in his adher- 
ence to the right. Second, he sought a 
moral principic up- 
on which to base 
every action of his 
life. Third, the 
promotion of hu- 
man liberty and the 
fulfilment of the 
promise of that im- 
mortal emblem of 
humanity, the Dec- 
laration of Inde- 
pendence, was the 
sum total of his 
life’s ambition. 
The name of 
Thomas Jefferson 
will always be most 
closely associated 
with the immortal 
Declaration, but he 
who looks to the 
spirit and the 
thought behind the 
words will find in 
the life and char- 
acter of Mr. Lin- 
coln the eternal 
truths of that docu- 
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From his earliest public utterances to the 
hour of his tragic death, it was the bea- 
con light by which he marked his course. 
He believed its sublime truths were eter- 
nal God-given, and applied to all people 
everywhere. At no period during his il- 
lustrious career were these characteristics 
better demonstrated than during the 
twenty-three years of his practice at the 
bar. 

To suggest that inflexible honesty is 
indispensable to the make-up of a great 
lawyer is, of course, to challenge the 
smile or the sneer of the cynically mind- 
ed. The jests about “honest lawyers” 
have become well-nigh proverbs, and they 
will probably forever continue to delight 
the multitude. Yet, despite the hu- 
morist and the cynic, there is no profes- 
sion in the world which makes greater 
demands upon integrity, presents nicer 
questions of honor, and offers wider op- 
portunities for fairness, than the profes- 
sion of the law. 

No man ever believed more thoroughly 
in his calling than did Mr. Lincoln. He 
had no patience with the much-mouthed 
charge that honesty was not compatible 
with its practice; and was often heard to 
say, “Let no young man choosing the law 
for a calling yield to that popular belief ; 
if in your judgment you cannot be an 
honest lawyer, resolve to be honest with- 
out being a lawyer; choose some other 
occupation rather than one in the choos- 
ing of which, you do, in advance, con- 
sent to be a knave.” 

The testimony concerning Mr. Lincoln 
is voluminous, the exhibits are almost 
numberless, but one vastly important 
phase of his life and work has been 
slighted by the imposing array of able 
and eminent advocates who have pre- 
sented his history to the world. No one, 
so far as we are able to learn, has ever 
attempted a summing up of the great 
President’s legal career. 

If it be true that his legal training 
qualified him for his great task, if it be 
probable that without such training he 
could not have accomplished his stupend- 
ous results, if it be possible that he would 
never have been called to his exalted sta- 
tion, but for his traveling up and down 
and all over the eighth judicial circuit of 
the state of Illinois, eating, sleeping, and 
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associating with such mighty lawyers, as 
David Davis, Stephen T. Logan, and 
Stephen A. Douglas for a full quarter of 
a century,—then it would seem that the 
story of his professional life deserves 
more than a passing comment, a para- 
graph, or even a chapter. 

Much has been written about Mr. Lin- 
coln’s early years, and great effort has 
been made to prove him a youth of ex- 
ceptional promise, a brilliant scholar, a 
prodigy of application and industry ; yet, 
as a matter of fact, his faculties did not 
begin to develop until after he was twen- 
ty-two years of age. He simply lived the 
healthy, outdoor life of the average 
country lad; fond of tramping about the 
country, not caring much for fishing or 
hunting, but given much to other sports 
and pastimes, and excelling at all games 
requiring strength ; not in love with work 
for work’s sake, but willing to do his 
share without grumbling; seeing no vi- 
sions of coming greatness, and troubling 
himself with no ponderous thoughts con- 
cerning his future career. It was, I say, 
in this fashion he lived and passed to 
almost the meridian of his life. 

At this time we find the young man 
residing with his parents at Gentryville, 
about 15 miles out from Boonville, In- 
diana. Boonville was the county seat 
where the circuit court convened twice 
a year; each term meant a market day: 
the people for miles around looked for- 
ward to the coming of the circuit judge, 
not only because it afforded entertain- 
ment, but also for business reasons. In 
those days the court was their theater, 
their lecture platform, their common 
meeting place, the center of government, 
and to it they flocked for mental refresh- 
ment and recreation in a holiday spirit. 
Entire families would make the trip, liv- 
ing in their wagons while the session 
lasted ; the proceedings in court furnished 
them with plenty of material for conver- 
sation and discussion in their homes long 
after the session ended; and we find that 
Lincoln was never known to have missed 
one of these terms of court during his 
residence at Gentryville. There was 
plenty of drama and excitement in the 
clash of the battling lawyers, and a vast 
deal of valuable information for an ac- 
tive mind like Lincoln’s; there were also 
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grim, earnest, serious, and important 
business matters discussed and adjusted; 
and it was here, doubtless, that the youth- 
ful Lincoln’s imagination was first quick- 
ened and his ambition vitalized and fo- 
cused. The life of Abraham Lincoln, or 
that part of it which most interests the 
world _ to-day, 
properly begins in 
the spring of 1831, 
when, at the age 
of twenty-two, he 
left his father’s 
cabin to make his 
own fortune in the 
world. The Lin- 
colns had gone to 
New Salem, a vil- 
lage of about twen- 
ty houses, a short 
distance out from 
Springfield. Here 
the young man re- 
sided, working for 
two or three years 
at different things 
at from $10 to $12 
per month. Work- 
ing on an old flat 
boat, clerking in 
a country store, 
and doing a little 
surveying about 
the neighborhood, 
were his_ general 
occupations; but 
here, as at Boon- 
ville, he never missed a session of the 
circuit court, which was held at Spring- 
field twice a year. 

It is evident from his own language 
that during these years he underwent a 
severe mental struggle in trying to decide 
whether he would learn the blacksmith 
trade or try to make a lawyer of himself. 
All of his business undertakings had 
proven failures; he had signed a note 
with his partner in business, the note had 
been put into judgment, the sheriff had 
sold his horse, saddle, and strveying in- 
struments; a lawyer friend had bid them 
in and returned them to Mr. Lincoln, as 
they were his only means of earning a 
little bread and butter. His lawyer 
friend told him he could pay him back 
when he got the money, and, strange as 
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it may seem, it was not until after Abra- 
ham Lincoln had become a national figure 
that he repaid the last instalment upon 
this, as he called it, “his national debt.” 

John T. Stuart, a prominent lawyer of 
Springfield, and Mr. Lincoln, had during 
these years become fast friends. Stuart 
by considerable ef- 
fort induced his 
friend to abandon 
the thought of 
learning the black- 
smith trade, and to 
take up the study 
of law. From this 
time on Lincoln 
borrowed books 
from Stuart and 
went at the study 
of law in good 
earnest. Having 
been admitted to 
practice, on that 
memorable 15th 
day of April, just 
twenty-eight years 
before the day of 
his untimely death, 
Mr. Lincoln went 
to Springfield and 
took up the prac- 
tice of his then 
new profession in 
partnership with 
his friend Stuart. 
We need not, at 
this time, trace in 
detail his progress in his new vocation, 
because the lawyer who works his way up 
in professional merit from a $5 fee in 
justice court to a $5,000 fee in the circuit 
court has a long and difficult path to 
climb; but Mr. Lincoln climbed that path 
for twenty-three long years, with indus- 
try, perseverance, patience, and above all, 
with that sense of moral responsibility 
that always clearly traced the dividing 
line between his duty to his client and his 
duty to society and truth. 

Two years later the seat of govern- 
ment was transferred from Vandalia to 
Springfield, and there soon gathered at 
the new state capital a group of young 
men whose varied ability and future suc- 
cess in public service has rarely, if ever, 
been excelled; among these men we find 
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the names of Stephen T. Logan, David 
Davis, Lyman Trumbull, Stephen A. 
Douglas, Edward D. Baker, and James 
A. McDougall. To have held his own 
in such a brilliant coterie would certainly 
have been a creditable achievement; but 
it is certain that he not only held his 
own, but early in his career became one 
of the leaders, if not the leader, of the 
Springfield bar. 

That we may get a better idea of the 
character and ability of these men with 
whom Mr. Lincoln for nearly a quarter 
of a century lived and battled, it may be 
proper to examine somewhat minutely 
into their records. Indeed, it is exceed- 
ingly doubtful if the bar of any other 
state in the Union equaled that of the 
frontier state of Illinois in professional 
ability when Lincoln won his spurs. Of 
these companions let us first mention 
Stephen T. Logan, who came from Ken- 
tucky, was elected a judge of the cir- 
cuit court, and is admitted to have been 
the best trial lawyer in the state for a 
great many years. It was before Judge 
Logan that Mr. Lincoln was admitted to 
practise law; in 1841 Logan took Mr. 
Lincoln into partnership with him, be be- 
lieved that Lincoln had in him the mak- 
ing of a great lawyer; and Logan was a 
man who understood human nature, he 
could recognize legal timber in the rough. 
Seven distinguished members of the bar, 
four United States Senators and three 
governors, were developed in the same 
office in later years, and their careers 
testify to the powerful influence of their 
preceptor and his faculty for discovering 
latent talent. 

Mr. Logan was a formal, precise, tech- 
nical lawyer, whose shrewd, hard face 
and keen eyes bespoke the man of busi- 
ness; he was orderly and methodical in 
his habits; careful and painstaking in all 
matters of detail; highly moral, and 
wholly absorbed in the practice of his 
profession. With such a man Abraham 
Lincoln, of course, had little in common ; 
he was easy-going, unsystematic, and 
without the slightest inclination to 
wealth; but he was extremely ambitious 
to make a name for himself; and, realiz- 
ing his own short comings as a lawyer, 
he studied the methods of his experi- 
enced partner with the closest attention. 
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Until he came under Mr. Logan’s in- 
fluence he had practised in the laziest 
possible fashion; but he soon began to 
adopt his partner’s methods, and his 
training soon began to show itself in his 
work. He soon became a formidable 
opponent in battle, his mind broadened, 
he learned to look to both sides of 
every question, and as a result, we have 
his own testimony that in all his 
practice at the bar he was never af- 
terwards surprised by the strentgth of 
his opponent’s cause; and it is needless 
to recall how this training ever after- 
wards served him in times of need. It 
was these great legal traits, acquired and 
cultivated in Logan’s office, that Stephen 
A. Douglas had in mind when he ex- 
claimed to his hearers that Abe Lincoln 
had given him more trouble than all the 
abolitionists put together. This partner- 
ship continued for the period of ten 
years, after which these giants were of- 
ten pitted against one another in many a 
hard-fought battle. 

Another of his lawyer associates dur- 
ing that quarter of a century was Ed- 
ward D. Baker, the Illinois Congressman, 
the leader of the California bar, and for 
many years United States Senator from 
Oregon. Still another was James A. 
McDougall, afterwards attorney gener- 
al for the state of Illinois, and United 
States Senator from California. Then 
there was Lyman Trumbull, one of the 
most eminent practitioners of his time; 
and David Davis, judge of the old eighth 
district before whom Lincoln practised 
for ten years, afterwards United States 
Senator, and an associate justice of the 
Supreme Court of the United States for 
fifteen years. Last, but not least, there 
was Stephen A: Douglas, a public prose- 
cutor at twenty-two and a judge at twen- 
ty-eight, then successively a Congress- 
man, United States Senator, and can- 
didate for the Presidency; a man who 
has always been recognized as one of the 
ablest men of his day, and whose career 
as a lawyer is scarcely paralleled for 
brilliancy in the legal annals of the 
United States. Certain it is, that he and 


Mr. Lincoln were adversaries sufficiently 
often to leave no doubt as to which had 
the better legal mind. 











On February 27, 1860, Mr. Lincoln de- 
livered his remarkable address at Coop- 
er Union, New York, which was instant- 
ly recognized as the ablest discussion of 
the slavery issues ever undertaken by a 
public speaker; his national reputation 
dates from that day. The speech was 
neither oratorical nor partisan; it was 
a calm, dispassionate, lawyer-like argu- 
ment, keyed to the high intelligence of 
the audience to which it was addressed. 
No one but a fully equipped lawyer, ex- 
perienced in the handling of facts, and 
trained to make their legal bearing clear 
to the layman, could possibly have held 
his critical hearers as Lincoln held them, 
and this triumph was the direct result 
of his three-and-twenty years of practice 
at the bar. 

It was the lawyers of the old eighth 
judicial circuit of Illinois, headed by 
Stephen T. Logan, David Davis, John 
M. Palmer, and Richard Oglesby, who, 
in 1860, went to the National Convention 
at Chicago, determined to secure Lin- 
coln’s nomination, and well were they 
qualified for the work. They were, in 
fact, the only tireless, sleepless, unwaver- 
ing, and ever-vigilant friends he had in 
that convention. Circumstances, it is 
true, aided this little group of lawyers, 
but they were there to seize upon every 
opportunity. When the moment for 
nominations arrived, it was N. B. Judd, 
one of the attorneys from the old eighth 
district, who placed Lincoln’s name be- 
fore the convention; and when Caleb 
Smith, another lawyer, seconded it from 
Indiana, such a roar of enthusiastic ap- 
proval burst from the Illinois delegation 
as was never before heard in any con- 
vention hall. It was then that Judge 
Logan shouted, “Lincoln has it by sound ; 
now let us ballot!” And on the third 
ballot Abraham Lincoln, that peerless 
lawyer, the leader of the Illinois bar and 
the idol of the eighth circuit, was given 
to the nation. 

Now, may we not submit that it was 
Lincoln the lawyer, who suggested and 
urged compensated emancipation upon 
the slave-holding states ; that it was Lin- 
coln the lawyer, who, against his personal 
inclinations and the heaviest of moral 
pressure, resisted every effort of the ab- 
olitionists to deprive the South of her 
property rights without due process of 
law, and patiently waited until every 
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legal remedy failed before exercising his 
authority as Commander-in-Chief of the 
Army and Navy of the nation, and solely 
“as a fit and proper war measure,” issued 
the Emancipation Proclamation? It was 
Lincoln the lawyer, who, fortified by his 
experience in hundreds of jury trials, 
watched the people to whom a transcend- 
ent issue was being presented, and, by 
anticipating and _ interpreting their 
thought, guided popular opinion, inspired 
public confidence, and at last received the 
tribute of an unprecedented verdict. 
It was Lincoln the lawyer, who, knowing 
the crucial point in his cause and keeping 
it continually in sight, remained serenely 
sane in the midst of the Babel, and 
pressed steadily forward, undiverted and 
undismayed. 

It was Lincoln the lawyer who wrote 
the state papers which are to-day recog- 
nized as models of finish and form, not 
only in his own country, but wherever 
statecraft is understood; and it was Lin- 
coln the lawyer whose shrewdness and 
tact not only saved the nation from for- 
eign complications, but paved the way 
for one of the greatest international law- 
suits and masterly diplomatic triumphs 
the world has ever known,—the Alabama 
arbitration and award. And may we not 
well ask, who can doubt that it would 
have been Lincoln the lawyer who would 
have proved the genius of reconstruction 
had he been allowed to live and help to 
“bind up the nation’s wounds?” 

In Oak Ridge Cemetery, at Springfield, 
an imposing pile of masonry marks the 
spot where Lincoln lies. It is embel- 
lished with mighty groups of bronze rep- 
resenting the glamour and heroics of war, 
soldiers and sailors dying and dealing out 
death; pain, horror, defiance, and rage 
depicted on their faces. But among all 
these symbols of “valiant dust” one looks 
in vain for some recognition of the law- 
yer and statesman, whose whole lifework 
was an appeal to men’s reason and the 
highest motives of humanity, whose only 
weapons were argument and persuasion, 
and who ever invoked justice, and not 
the God of Battles, for the triumph of 
his cause. 
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Nature and Limitations of Legislative 
Power Over Public Property 


BY HON. LEWIS M. HOSEA 


of the Cincinnati Bar 
Late Judge of the Ohio Superior Court 


HE right of the state 
to take the property 
of the citizen for pub- 
lic uses under consti- 
tutional guaranty of 
compensation is im- 
plied in the term, 
“eminent domain.” 


This right is gener- 
ally spoken of as aris- 
ing out of the “sov- 
ereignty” of the state 
as represented by its 
legislature ; 


and in 

some of the older 
colonial states where the legislature is 
clothed with the “residuum of sovereign 
power not delegated to other depart- 
ments of government,” the term may be 
appropriate. By the Ohio Constitution, 
however, and in many of the western 
states, “legislative” power is delegated in 
the same manner as are “judicial” and 
“executive” powers, coupled with a dis- 
tinct reservation to the people of all pow- 
er not thus delegated... The Constitutions 
of most states also contain special pro- 
visions authorizing the taking of private 
property for public uses with compen- 
sation to the owner. 

The power of the legislature to deal 
with property of the people, already in 
possession and devoted to public use, 
rests upon an entirely different basis, 
and the law of “eminent domain” has no 
application. In the case of property 
owned outright by the state or its agen- 
cies for governmental or other uses, its 
rights are those of a trustee vested with 
discretionary powers limited only by 
good faith. As regards property dedi- 
cated to the public for special uses, the 
holding power of the state is merely that 


of the trustee of an express trust, whose 
duties and powers are defined and limited 
by the terms of the dedication. 

This distinction is very clearly stated 
by the distinguished French publicist, M. 
Prudhon, in his work entitled: ‘“Traite 
du Domain Publique,” as between all 
that kind of property which a govern- 
ment holds as a mere trustee for the pub- 
lic; such as highways, navigable rivers, 
etc., which are not, of course, alienable, 
and the domain of the state, which ap- 
plies only to things in which the state has 
the same absolute property as an individ- 
ual would have in like cases. (See 19 
American Jurist, p. 121.) 

These principles rest upon others still 
more fundamental. Public officers, un- 
der our system, are trustees charged with 
the performance of certain duties, and 
vested with power suitable to their ac- 
complishment,—all within the limits of 
constitutional provisions constituting the 
fundamental law. To the legislature is 
given the duty and power to prescribe 
rules governing the conduct of the citizen 
in business and social relations, and oth- 
erwise provide for maintaining orderly 
government promoting the good of soci- 
ety. The title of property necessary to 
the ends of government is vested in the 
state, whose control and disposition of 
it is necessarily a function of legislation 
(Cooley, Const. Lim. 342), and it is 
elementary that this function cannot be 
delegated. 

“The power to whose judgment, wis- 
dom, and patriotism this high prerogative 
has been intrusted” (savs Judge Cooley) 
“cannot relieve itself of the responsibility 
by choosing other agencies upon which 
the’ power shall be devolved, nor can 
it substitute the judgment, wisdom, and 
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patriotism of any other body for those 
to which alone the people have seen fit 
to confide this sovereign trust.” Cooley, 
Const. Lim. 7th ed. 163. 

But the relation of the state to prop- 
erty already in possession and public use, 
being that of trustee of the public, its 
powers and duties 
are _ necessarily 
governed by the 
nature and circum- 
stances of use, and 
character of the 
holding title. In 
the nature of 
things, it is not a 
trusteeship of such 
property in the 
mass, but of each 
piece separately,— 
a separate and dis- 
tinct trusteeship as 
to each; and its 
powers must vary 
accordingly, _ be- 
cause its duty as 
to each must nec- 
essarily involve 
considerations ap- 
propriate to and 
wholly dependent 
upon location, 
character of use, 
and other peculiar 
conditions appli- 
cable to it alone. 
Such  circumstan- 
ces necessarily differ widely, and do not 
admit of a common or uniform condition 
applicable to such property in the mass, 
necessary as the predicate of a general 
law of disposition. 

While this is true as to all property in 
public use, and therefore any change of 
use or disposition must be by special ac- 
tion of the legislature in reference to the 
particular piece according to circum- 
stances, its action may or may not be 
valid according as the circumstances 
show it to be within or without the 
scope of legislative power. As said by 
one of the great jurists of an early day: 

“Any act passed by the general as- 
sembly not falling fairly within the 
scope of legislative power is as clearly 
void as though expressly prohibited.” 
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Ranney, J., in Scovill v. Cleveland, 1 
Ohio St. 134 

That the power and duty of the state 
with respect to “dedicated” property in 
use by the people is circumscribed and 
limited by the terms of dedication, which, 
upon acceptance of the property, con- 
stitute the state 
the trustee of the 
express trust there- 
in declared, was 
early established. 
“From the very 
nature of our gov- 
ernment” (says 
Justice Story) “the 
public faith is 
pledged, a 
and that pledge 
constitutes a valid 
compact. . . . 
The only power 
remaining in the 
government is ju- 
dicial — to ascer- 
tain the validity of 
the grant and to 
enforce its proper 
uses.” Dartmouth 
College Case, 4 
Wheat. 518, 4 L. 
ed. 629. An illu- 
minating illustra- 
tion of the general 
trust character of 
the title held by the 
state is afforded by 
the case of the Illinois C. R. Co. v. Illi- 
nois, 146 U. S. 387, 36 L. ed. 1018, 13 
Sup. Ct. Rep. 110, in which it is said: 

“It is a title held in trust for the peo- 
ple of the state that they may enjoy the 
navigation of the waters, and carry on 
commerce over them, freed from the ob- 
struction or interference of private par- 
ties. . . . Abdication (of control) 
is not consistent with the exercise of that 
trust, . . . and the trust devolving 
upon the state cannot be relinquished by 
a transfer of the property. . . . So 
with trusts connected with public prop- 
erty, or property of a special character, 
like lands under navigable waters, they 
cannot be placed entirely beyond the di- 
rection and control of the state. ‘ 
“Surely an act of the legislature trans- 
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ferring the title of its submerged lands 
to a foreign state or nation would be re- 
pudiated as a gross perversion of the 
trust over the property under which it 
was held. So would a similar transfer 
to a corporation of another state. It 
would not be listened to that the control 
and management of the harbor of that 
great city (Chicago) should thus be 
placed elsewhere than in the state itself.” 

A somewhat notable instance of over- 
looking the distinction between the pow- 
er and duty of the state as between pri- 
vate property of the citizen and property 
already in control of the state for public 
uses is to be found in an act of the leg- 
islature of Ohio passed in 1912, and cer- 
tain litigation under it which reached 
the Supreme Court of the United States. 

By the act in question, the legislature 
sought to subject to railroad uses under 
a sweeping general law, a class of public 
property constituting a vital adjunct to 
navigation—a public use always thereto- 
fore protected by a well-established pub- 
lic policy as “superior to” and “para- 
mount over” railroad use. 

This law, as often happens, was ob- 
tained from a complaisant legislature by 
private interests, and provided that “if it 
be necessary, in the judgment of the 
board of directors of any domestic or 
foreign corporation owning or operating 
a railroad wholly or partly in the state, 
to use or occupy any portion of. any 
public ground lying within the limits of 
any municipality, and dedicated to the 
public for use as a public ground, com- 
mon, landing, or wharf, or for any other 
public purpose, excepting streets, ; 
such company may appropriate an ease- 
ment over so much ground as may be 
necessary for such purpose,” etc. 

The act also provided that the public 
use of the property over which an ease- 
ment should be appropriated should con- 
tinue, subject to the continued mainten- 
ance of the dominant use thus appropri- 
ated. 

The L. & N. Railway having entered 
proceedings under this act to condemn 
a right of way for a railway viaduct 
across the public landing of Cincinnati, 
on the Ohio river, a collateral suit was 
brought by the city to restrain and quash 
the condemnation proceedings. The 
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ground of contention was that, in the 
organization of states in the “Northwest 
Territory” under the “Ordinance of 
1787,” the power of eminent domain in 
Ohio did not apply to property previous- 
ly “dedicated” to the public.—as was 
the “public landing” at Cincinnati; and 
that the act in question was an impair- 
ment of the contract of dedication con- 
trary to the state and Federal Constitu- 
tions. This was finally determined 
against the contention of the city by the 
Supreme Court of the United States in 
Cincinnati v. Louisville & N. R. Co. 223 
U. S. 390, 56 L. ed. 481, 32 Sup. Ct. 
Rep. 267. 

The opinion in the case by Justice Lur- 
ton, after a discussion showing a prac- 
tical supersedure of the Ordinance of 
1787, by the organized state Constitu- 
tions, concedes the contract of the dedi- 
cators with the city as obligatory upon 
the town and its successors, but, entirely 
ignoring the fact that this was public 
property already in possession of the 
state, holds that: 

“The right of every state to authorize 
the appropriation of every description of 
property for a public use is one of those 
inherent powers which belong to state 
governments. A chose in ac- 
tion, a charter, or any kind of contract, 
are, along with the land and movables, 
within the sweep of this sovereign pow- 
er. . . Such an exertion of pow- 
er neither challenges the validity nor 
impairs the obligation (of the contract 
of dedication). It is a taking, 
not an impairment of the obligation.” 

This language might be conceded as 
appropriate had the act under consider- 
ation contemplated the entire surrender 
and abandonment of the public right, and 
appropriation of reversionary and other 
private rights with due compensation; 
but such was not this case. The act 
provided for the imposition of a new and 
inconsistent use upon the old and sub- 
mission to a jury of the damage value 
of the impairment of the already existing 
public use which was to continue, sub- 
ject to the newly imposed use, with no 
mention whatever of the private rights 
taken or injured. 

The opinion then proceeds to enlarge 
upon detail questions arising out of the 
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Ordinance of 1787, and finally declares 
the power of “eminent domain” to be an 
inherent function of “sovereignty,” cit- 
ing the Charles River Bridge Case, 11 
Pet. 420, 9 L. ed. 773, in illustration, and 
concludes : 

“A public ‘exigency’ exists for the 
‘common preservation’ when the legisla- 
ture declares that for a bona fide public 
purpose there should be a right of way 
for a common carrier across a particular 
piece of property. The uses to which 
§ 3283—a (the Ohio act in question) 
authorizes a condemnation of a right of 
way are undeniably public, and not pri- 
vate, uses. When that is the case, the 
propriety or expediency of the appro- 
priation cannot be called in question by 
any other authority.” Citing United 
States v. Jones, 109 U. S. 519, 27 L. ed. 
1017, 3 Sup. Ct. Rep. 346. (The cases 
cited, be it observed, relate to particular- 
ly specified private property under spe- 
cial acts.) 

Thus the opinion seems to be based 
upon very general and familiar rules of 
law governing the taking of private prop- 
erty for public uses. Their application 
to the case in hand is therefore not ap- 
parent, because the act in question, so 
far from being a special act relating to 
private property, specifically designated 
(as in the cited authorities), was a gen- 
eral law of state-wide application, re- 
lating to public property in the mass and 
held by “dedication” title—a condition 
having no relation whatever to the needs 
of railroads or the importance of the 
public use. Moreover, the act contem- 
plated no abandonment of the trust obli- 
gations of the state, or of the rights of 
the public, but a continuance of the 
same, subordinated to a private or quasi 
public use imposed thereon by the trus- 
tee. That the court should have over- 
looked all this and other defects of the 
law, and treated the entire matter as 
falling under the law of “eminent do- 
main,” is difficult to understand—unless 
the court did so intentionally, in view of 
the mode of presentation, as was done in 
Quong Wing v. Kirkendall, 223 U. S. 59, 
56 L. ed. 350, 32 Sup. Ct. Rep. 192. 

Of course, no one doubts the power of 
the state to substitute a new public use 
for an existing public use, provided the 


new use be superior to the old; and of 
this the state is to be the judge. But, 
the determination of this question lies in 
the discretionary power of the state 
alone, and cannot be delegated to the 
board of directors of a private corpora- 
tion. Moreover, as already shown, such 
a question necessarily appertains to a 
particular piece of public property, and 
not to public property in the mass, al- 
though, as between private ownership 
and railroad use, the latter is held su- 
perior, and condemnation laws are 
framed upon this established theory, as 
general, and not special, laws. 

The true rule in such a case, as I con- 
ceive it to be, has, since this decision, 
been recognized by the supreme court of 
Ohio, in Rockport v. Cleveland, C. C. 
& St. L. R. Co. 85 Ohio St. 73, 97 N. E. 
133. Here the question arose upon the 
attempt of the railroad company under 
the preceding section of the law under 
consideration, relating to streets, to ap- 
propriate a right of way across streets. 
The finding of fact was that the pro- 
posed use would be inconsistent with 
and an impairment of the public right. 
The court says: 

“It must be borne in mind that the 
state has already appropriated the land 
to public purposes; and it could not, 
without first vacating those streets, ap- 
propriate the same land to any use in- 
consistent with, or destructive of, the 
present rights of the public therein; and 
if the state itself could not, without first 
vacating and abandoning these streets, 
appropriate the property to a use that 
would be destructive of or a substantial 
interference with the public easement 
therein, then neither could it delegate to 
a railroad company any such right.” 

In the condemnation proceedings upon 
appeal by the railway company from an 
adverse ruling of the nisi prius court, 
the circuit court declared in its favor 
upon the authority of the quoted deci- 
sion of the Federal Supreme Court; but 
the Supreme Court reversed this holdin 
without report and established the nisi 
prius decision,—doubtless upon the prin- 
ciple cited in the Rockport Case. 


en Jp Vive 





The Ethical Value and Influence 
of the Panama Canal 


How America’s Fulfilment of Her Canal Treaty Obligations 
has Broadened and Deepened the Influence of the 


Panama Canal upon Civilization 
BY HAROLD FRENCH 


S BELGIUM, rav- 

aged and despoiled, 

stands forth as a 

monitory monument 

to the breaking of a 

treaty, so does the 

Panama canal afford 

a striking contrast as 

an everlasting land- 

mark to the keeping 

of a covenant be- 

tween the two great- 

est commercial pow- 

ers of the globe. On 

equal terms the ves- 

sels of the world are now passing 

through the Isthmian waterway. Its 

builders have kept their faith. Accord- 

ing to the ethics of the leading com- 

petitor of these consanguineous coun- 

tries, the United States could have but- 

tressed an entrenched monopoly of in- 

teroceanic traffic built up on rebates or 

exemptions of tolls to its merchantmen. 

With similar self-justification in its vio- 

lation of a treaty, the American Con- 

gress, yielding to economic pressure, 

might have disregarded ethical principles 

and repudiated its pledge for equality of 

opportunity in the traffic through the 

Panama canal. The more sensational 

news of War has crowded out much of 

the space due this triumph of peace and 

international comity. “Lest we forget,” 

it is now most timely to record this edify- 
ing chapter of the history of to-day. 

For nearly four centuries the world 

has regarded the Isthmus of Panama as 

a natural short cut from ocean to ocean, 

a barrier to commerce but 50 miles in 

width which a future Hercules would 


some day thrust aside. But it required 
twentieth century finance, engineering, 
administrative methods and sanitation to 
accomplish this, the greatest of human 
achievements. Profiting by the success- 
ful experience of Great Britian in the 
building of the Suez canal and Assouan 
dam, as well as by the warnings and mis- 
takes of the De Lesseps régime in the 
isthmus, the army of Colonel Goethals 
marched to their final victory over the 
forces of nature. On August 15, 1914, 
when half the world had become fully 
launched into war, the first ocean to 
ocean voyage through the Panama canal 
was made. It is impossible to fully esti- 
mate the influence of this marvel of con- 
struction work upon engineering in the 
future. The standards of efficiency in 
every form of labor established by this 
colossal undertaking has already given 
a notable stimulus to human activity and 
endeavor, as will be demonstrated at the 
Panama-Pacific International Exposition 
in manifold details. 


Negotiation of Canal Treaties. 


From the beginning of negotiations 
for treaties settling the question of the 
use of the Isthmus of Panama for canal 
purposes, the United States and Great 
Britian were in accord that this highway, 
which belonged to all mankind, should 
not be monopolized by either for the self- 


ish purposes of special privilege. When 
the United States first turned its atten- 
tion to the possibilities of constructing a 
canal between the Atlantic and the Pa- 
cific, it found England occupying the 
eastern coast of Nicaragua, at Greytown, 
near the proposed entrance to the Nica- 
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ragua route. Henry Clay, while serving 
as Secretary of State to President John 
Quincy Adams, declared as far back as 
1826: “If a canal across the isthmus be 
opened so as to admit the passage of sea 
vessels from ocean to ocean, the benefits 
ought not to be exclusively appropriated 
to any one nation, but should be extend- 
ed to all parts of the globe upon the pay- 
ment of a just compensation for reason- 
able tolls.” 

Agitation for an international agree- 
ment led to the mutual signing of the 
Clayton-Bulwer treaty in 1850, by which 
both nations agreed that neither would 
maintain any exclusive control over the 
canal in the event of its construction and 
operation. For sixty years this treaty 
remained in force. During this long 
period no practicable bipartite plan for 
the construction of the isthmian canal 
could be agreed upon, for the sentiment 
prevailed in America that this treaty had 
been forced by Lord Palmerston upon 
the United States at the crucial period 
of approaching civil war, and that its 
terms were prohibitive in their restric- 
tions. Finally, on November 18, 1901, 
the present Hay-Pauncefote treaty was 
signed by the two governments. It pro- 
vided for the construction of an isthmian 
canal exclusively by the United States, 
and guaranteed to that nation the full 
management of the waterway, with the 
definite understanding that “the canal 
shall be free and open to the vessels of 
commerce and of war, of all nations ob- 
serving these rules, on terms of entire 
equality, so that there shall be no dis- 
crimination against any such nation or 
its citizens or subjects in respect to the 
conditions of charges of traffic or other- 
wise.” The treaty further provided that 
all charges should be “just and equi- 
table.” 


Ethics of Exigencies in Acquiring Canal 
Rights. 


How the United States acquired its 
right of way across the Isthmus of 
Panama has been the subject of differ- 
ing opinions. In the light of modern 
events it may be apparent that the ex- 
igencies of the case had an ethical justi- 
fication. Colombia to this day insists 
that the United States, under the ad- 
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ministration of Theodore Roosevelt, fos- 
tered the secession of the Province of 
Panama in order to secure the necessary 
rights of way for a lower consideration 
than the Colombians demanded. The 
historic facts are, briefly, that the present 
Republic of Panama was an independent 
state which voluntarily joined the United 
States of Granada in 1841 with the right 
of secession. This right Panama exer- 
cised in 1860, when it withdrew and 
maintained its independent status for a 
year, until satisfactory concessions had 
been made to it by Granada, or Colombia, 
as this northern country of South 
America is now known. Colombia did 
not keep its promise to Panama, how- 
ever, for in 1885, a dictator promulgated 
a decree reducing this government to a 
mere province. Finally, after many 
years of coercion and exploitation, this 
remergent state declared its independ- 
ence of Colombia on November 3, 1903. 
According to General Rafael Reyes, of 
the Republic of Colombia, this revolution 
was instigated by the United States, and 
he has declared that President Roose- 
velt was back of this intrigue from its 
inception, on the inference that his recog- 
nition of the independence of Panama 
two days after its act of secession, and 
his subsequent treaty signed two weeks 
later, was proof of such a plot. This 
treaty conferred upon the United States 
the exclusive title to a strip of 5 miles 
on either side of the proposed canal 
route for the consideration of $10- 
000,000. 

In the eyes of the civilized world, 
President Roosevelt should stand justi- 
fied in taking up “the white man’s bur- 
den” upon the grounds which he has 
stated most explicitly. In the Outlook 
Magazine, issue of May 23, 1914, Mr. 
Roosevelt declared: “Colombia agreed 
to let us build the canal on the payment 
of $10,000,000, (£2,055,070). Later, she 
tried to blackmail the United States 
when she thought France would give 
$25,000,000 (£5,137,676). Panama 
arose in revolt, insisting that the Ameri- 
can agreement stand.” In further vindi- 
cation of America’s course, he said: “If 
ever a government could be said to have 
received a mandate from civilization in 
the interest of mankind that nation was 
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the United States with regard to the 
construction of this interoceanic canal.” 


Agitation for Free Tolls for Coastwise 
Vessels. 


It was only natural that the self-in- 
terest of certain Americans interested in 
coastwise shipping should assert itself in 
their endeavors to secure exemption of 
tolls for the benefit of American vessels 
bound to domestic ports on either coast. 
Ostensibly this seemed fair enough to a 
large percentage of the American people. 
They argued that through the enterprise 
of their nation this great work had been 
undertaken at a total cost of nearly 
£80,000,000. Therefore, they insisted 
that domestic vessels should be permitted 
to go through the canal free, while the 
tolls charged for foreign carriers should 
be raised to rates high enough to cover 
the costs of construction and mainten- 
ance. Accordingly the Democratic plat- 
form made such a provision. Similarly, 
the Progressive party followed suit. 
Lines of cleavage quickly developed. 
The manufacturers and producers of 
either coast would thereby be given a 
great advantage over their competitors 
of the Middle West, who were more de- 
pendent upon the railways for the 
transportation of their commodities. 
Following the lead of these party plat- 
forms, the Democratic Congress in Au- 
gust, 1912, passed the Panama canal act, 
which led to an embittered dispute be- 
tween, not only the two countries, but 
between conflicting domestic partisans as 
well. It provided that “no tolls shall be 
levied upon vessels engaged in the coast- 
wise trade of the United States. The 
bill was signed by President Taft and 
energetically indorsed by his Secretary 
of State, Mr. Knox. Its principal op- 
ponent in the Senate was the Honorable 
Elihu Root, who in a most eloquent ap- 
peal to his colleagues on January 21, 
1913, trenchantly protested against the 
violation of: the Hay-Pauncefote treaty 
which this action would involve. Clos- 
ing his memorable argument for keeping 
his nation’s faith, he exclaimed: “Oh, 
Senators! Shall we make ourselves in 
the mind of the world like unto the man 
who in his community is marked as as- 
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tute and cunning to get out of his obli- 
gations ?” 


President Wilson’s Stand for ‘the Square 
Deal.” 


During the campaign of 1912, Wood- 
row Wilson took issue with the platform 
plank of his party which advocated the 
exemption of tolls upon American ship- 
ping. “The exemption is a very mis- 
taken policy,” he insisted, “it is economic- 
ally unjust; it benefits only a monopoly, 
and it seems to me to be in clear viola- 
tion of the Hay-Pauncefote treaty.” 
Everyone who is familiar with political 
conditions in the American common- 
wealth will realize the delicate position 
in which President Wilson found him- 
self when he undertook to induce Con- 
gress to reverse itself and to disregard 
the platform of his party. Secretary 
Bryan had emphatically asserted that “a 
man who violates a party platform is a 
criminal, worse than the man who em- 
bezzles money.” Nevertheless, Presi- 
dent Wilson, in Yankee parlance, “went 
to the bat” to beat this pernicious meas- 
ure. Arguing that the tolls’ exemption 
clause was tantamount to a ship subsidy, 
and, pointing out the fact that his party 
had always opposed subsidies, he logi- 
cally stated: “It ought not to be dif- 
ficult to determine which plank should 
take precedence, a long-established prin- 
ciple of a party, or what now seems to 
be an exception from that long-estab- 
lished practice.” 

Meanwhile, Great Britain had clearly 
represented that this canal act discrimi- 
nated against British merchant vessels in 
causing them to pay more than their 
share of the tolls in the form of a re- 
bate to American shipping. Further- 
more, it was made apparent that “coast- 
wise shipping” was a misnomer; for this 
privileged class of carriers would there- 
by be enabled to carry cargoes ultimately 
destined to the Orient or the Antipodes 
to the American port of Manila, and 
there tranship the cargoes for the short 
remaining distance. This would give 
American exporters an unfair advantage 
in thus enabling them to undersell their 
European competitors. However desir- 
able this privilege might be to American 
mercantile interest, it could only be put 
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into effect by a flagrant violation of the 
treaty whereby England relinquished her 
right to construct and operate the Pan- 
ama canal. 

With firm purpose Woodrow Wilson 
took his stand last spring when he de- 
clared: “We consented to the treaty; 
its language we accepted, if we did not 
originate it; and we are too big, too pow- 
erful, too self-respecting a nation to in- 
terpret with too strained or refined a 
reading of words of our own promises 
just because we have power enough to 
give us leave to read them as we please. 
The large thing to do is the only thing 
we can afford to do; a voluntary with- 
drawal from a position everywhere ques- 
tioned and misunderstood.” 

Conspicuous among the magazines 
which rallied to the support of the Presi- 
dent in the face of bitter criticism was 
the “Outlook,” which stanchly insisted 
that the United States should waive its 
right to exempt coastwise vessels from 
paying tolls, “as an act of friendly cour- 
tesy to our kin across the sea.” At last 
President Wilson convinced Congress 
and the nation that the only course it 
could honorably pursue was to repeal 
the exemption of tolls act. This final 


action of Congress subsequently settled 
this controversy for all time. Now the 
Panama canal has been open more than 
a third of a year, and through its locks 
steams a procession of trade ships bound 
to and from the British Isles for the 
most part. Nothing has thus far ce- 
mented the relationship between these 
two nations more firmly than this good 
understanding to which they have come. 
Already nearly a million of goods are 
passing through the canal each month, 
the lion’s share of which is the commerce 
of the United Kingdom and the United 
States. 

To cap the climax of the completion 
of the Panama canal, the Panama-Pa- 
cific International Exposition will keep 
open house to the world from February 
20, 1915, to December 4 of this moment- 
ous year. Its palaces and exhibits, rep- 
resenting a total expenditure of more 
than £10,000,000, will be a fitting celebra- 
tion for the wedding of the two oceans 
and the closer binding of ties between 
the two nations that lead the world. 
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Neutrality of Panama Canal 


It is provided by treaties that the Panzma canal, like the Suez canal, shall remain ab- 
solutely neutral. It “shall be free and open to the vessels of commerce and war of all 
nations, and shall never be blockaded, nor shall any right of war be exercised nor any 


act of hostility be committed within it.” 


Strict rules of neutrality have been devised for the passage of war vessels of the nations 
engaged in conflict. The warships will be compelled to pass through with the least pos- 
sible delay, and with only such intermissions as may result from the necessities of the 


service. 


No belligerent may “embark or disembark troops, munitions of war or warlike materials 
in the canal, except in the case of accidental hindrance of the transit; and in such case 
the transit shall be resumed with all possible despatch.” 

The treaty provides that no warship will have the right to exercise the law of search 
on a commercial ship in transit through the canal, and the provision likewise protects all 
ships within 3 marine miles of either terminal. 

Ships carrying contraband, either in the Atlantic or Pacific, do so at their own risk, but 
warships may not remain in the 3-mile zone longer than twenty-four hours, and the 
treaty stipulates that “a vessel of one belligerent shall not depart within twenty-four hours 
from the departure of a vessel of war of the other belligerent.”"—World Almanac. 





Liability of Proprietor of Place of 
Public Amusement for Injury 
to Patron 


BY JOHN D. CHAMBERLAIN 
of the Rochester (N. Y.) Bar 


HE general rule gov- 
erning most of the 
cases of injuries to 
persons attending 
open-air amusements 
is this: One is under 
no obligation to keep 
his premises in safe 
condition for the yis- 
its of trespassers. 
On the other hand, 
when he expressly or 
by implication invites 
others to come upon 
his premises, whether 

for business or for any other purpose, 
it is his duty to be reasonably sure that 
he is not inviting them into danger, and 
to that end he must exercise ordinary 
care and prudence to render the premises 
reasonably safe for the visit. 

The proprietor of a place of amuse- 
ment is not an insurer of the safety of 
his patrons, but his duty, as before stated, 
is to exercise reasonable care to that end. 


Races. 


A person conducting a public exhibi- 
tion of horse racing cannot be presumed 
negligent from the mere fact that a spec- 
tator was injured by a runaway horse 
while within the space reserved for spec- 
tators. It is a matter of common knowl- 
edge that race courses are visited by in- 
vited spectators, who drive into the 
grounds in their own carriages or other 


1 Hart v. Washington Park Club, 157 II. 
9, 48 Am. St. Rep. 298, 41 N. E. 620, 29 L.R.A. 
492 (public exhibition of horse racing, also 
infra) ; Selinas v. Vermont State Agri. Soc. 60 
Vt. 249, 6 Am. St. Rep. 114, 15 Atl. 117 
(patron injured by mallet in the hands of 
person about to hit a striking machine. The 
question of defendant’s negligence and plain- 


vehicles under the control of themselves 
or their own drivers. And a declara- 
tion does not sufficiently allege negligence 
of the person conducting a public exhibi- 
tion of horse racing, by stating an invi- 
tation to the public, and that a specta- 
tor, while in the place set apart for such 
persons and without fault on his part, 
was struck and injured by a runaway 
horse, without further allegations as to 
the place of the injury or defendant’s 
control over the immediate cause of it.? 

So, it has been held that a fair associa- 
tion which permits teams to be driven 
around the race track after the races are 
over is not liable for injury to a visitor, 
caused by the act of a driver of a team 
of young horses in whipping them into 
running away, so that’they ran off of the 


tiff’s contributory negligence held a question 
for the jury) ; Thornton v. Maine State Agri. 
Soc. 97 Me. 108, 94 Am. St. Rep. 488, 53 Atl. 
979, 13 Am. Neg. Rep. 302 (person standing 
outside of fair grounds killed by bullet fired 


by patron within while firing at a target. The 
court held that defendant owed person injured 
the duty of using reasonable care for his safe- 
ty, since such person was within the scope of 
the defendant’s invitation to the public to 
attend the fair); Phillips v. Wisconsin State 
Agri. Soc. 60 Wis. 401, 19 N. W. 377 (patron 
injured while stepping over a revolving line of 
shafting on fair grounds. Ordinary care only 
is required of an agricultural society in setting 
up and managing the machinery under its 
control at a fair). 

2 Hart v. Washington Park Club, 157 Ill. 9, 
48 Am. St. Rep. 298, 41 N. E. 620, 29 L.R.A. 
492. The averments of the declaration do not 
negative the idea that the injury may have oc- 
curred through the negligence of one of these 
spectators in failing to properly control his 
horse. It was the duty of the defendant to 
provide sufficient barriers and watchmen and 
hitching posts, but a performance of this duty 
might not, in all cases, prevent accidents aris- 
ing from the carelessness of those coming intc 
the grounds with teams of their own. 
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track and injured the visitor, the injury 
not being the direct or natural conse- 
quence of the permission to use the 
track.® 

And it has been held that a fair asso- 
ciation is not liable for injury to one 
standing near a race track, by the bolting 
of a horse therefrom, where it has pro- 
vided a suitable grand stand from which 
the race can be viewed, and has erected 
a suitable railing between the race course 
and the place where spectators will be 
located.* 

The state was held liable in Arnold 
v. State, 163 App. Div. 253, 148 N. Y. 
Supp. 479, for injuries to spectators at 
automobile races held at the state fair 
race track, hurt when a machine left the 
track which was negligently constructed 
without guards. While the state, being a 
sovereign, could not be sued by a subject 
without its consent, by one of its own 
statutes, it had expressly assumed liabil- 
ity for damages caused by a wrongful 
act, neglect, or default on its part. The 
state owned the track, invited the people 
to attend, charged an admission fee, 
which gave the right to any part of the 
grounds except the grand stand, and 
made money out of the races. It was not 
acting in a governmental capacity as in 
the case of hospitals, prisons, etc., but as 
the proprietor of a race track. The track 
was of such shape, form, and extent, of 
such construction, and with such slight 
protection against a car running off, that 
it was not a suitable and proper place for 
such a race, having in mind the safety 
of the spectators invited to witness the 
same. While this track was better than 
many others, and one of the best of its 
kind, it was not reasonably safe for a 
fast automobile race.5 


3 Barton v. Pepin County Agri. Soc. 83 Wis. 
19, 52 N. W. 1129. 

*Hallyburton v. Burke County Fair Asso. 
119 N. C. 526, 26 S. E. 114, 38 L.R.A. 156. 
Contributory negligence will prevent a recov- 
ery by a spectator of a race, who is injured by 
a horse bolting the track, if he remains at a 
point from which the marshal commanded him 
to stand back because the place was dangerous. 

5 Arnold v. State, supra. Spectators at au- 


tomobile races who were unable to obtain 
places in the grand stand, which was full, 
were held not guilty of contributory negli- 
gence in standing at the fence surrounding 
the course, where no warning of danger was 





Liability of Proprietor of Public Amusement for Injury to Patron 





719 





A patron of a fair on the grounds on 
which is maintained a track for horse 
racing is not, in attempting to drive 
from one side to the other of the track 
when assured of the safety of so doing 
by the attendant at the opening, bound 
to maintain a constant lookout for horses 
which may be approaching on the track. 
The fair association is bound to use rea- 
sonable care to keep the track free from 
danger to patrons at times when they are 
invited or permitted to cross and while 
they are thus crossing.® 

It was alleged that the defendant, an 
agricultural society, engaged the plaintiff 
to ride in a running race for horses, 
which was promoted and controlled by it; 
that knowing a certain horse was dan- 
gerous and unsafe to run in any race by 
reason of a vicious habit of track bolting, 
of which plaintiff was ignorant, it neg- 
ligently permitted such horse to run in 
the race in which she rode, pursuant to 
her engagement with defendant, without 
warning her of the unusual danger to 
which she was thus exposed ; that by rea- 
son of such horse bolting the track dur- 
ing such race, she was thrown from her 
own horse and injured. The court held 
that the complaint stated a cause of ac- 
tion.” 

A person at a horse show while watch- 
ing the horses jump was struck by a 
heavy iron gate which fell from the im- 
pact of a horse which had become un- 
manageable. In an action against the 
horse show association the defendant 
argued that inasmuch as no claim of neg- 
ligence on the part of the owner or driver 
of a horse could be predicated upon the 
fact that a horse had become unmanage- 
able, without proof that the owner or 
driver knew of the horse’s vicious pro- 
pensities, no cause of action would lie 
here against the proprietor or lessee of 
the place of amusement, for injuries 
caused by an unmanageable horse. The 
court, in deeming this argument falla- 


given and they had reason to believe the place 
was safe. Nor did it expressly appear that 
they knew the danger of auto racing in general 
or the particular danger in this race. 
Higgins v. Franklin County Agri. Soc. 
» Me. 565, 62 Atl. 708, 19 Am. Neg. Rep. 
7Lane v. Minnesota State Agri. Soc. 62 
Minn. 175, 29 L.R.A. 708, 64 N. W. 382. 
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cious, stated that a horse is not ordinarily 
a dangerous animal, and the owner of 
a horse is not negligent merely because 
he uses an animal which he has not rea- 
son to believe is dangerous. Therefore, 
to predicate negligence upon the fact 
that a horse became unmanageable re- 
quires the proof that the owner or driver 
had reason to believe that the horse might 
become unmanageable. Where, however, 
a person invites others to come upon his 
premises to view an exhibition conducted 
by him for hire, he warrants the reason- 
able safety of the place, and by reason of 
that warranty is not under a passive duty 
merely, but is under an active duty to 
guard against all risks which might rea- 
sonably be anticipated. Although he 
would undoubtedly not be liable for neg- 
ligence in permitting a horse to be ex- 
hibited which became unmanageable, still 
the exhibition of horses involves the nec- 
essary risks that some horse might be- 
come unmanageable, and it is the duty 
of the proprietor to guard against such 
risks if they could reasonably be fore- 
seen. From the facts in evidence a rea- 
sonable inference might have been drawn 
that the defendant could reasonably have 
foreseen the risk of a horse becoming 
unmanageable, and could have taken pre- 
cautions against such risk.® 


Firearms. 


It is the duty of an agricultural society 
to use reasonable care that there should 
be no traps or pitfalls into which the in- 
vited might fall, and that there should be 
no dangerous plays or sports or exhibi- 
tions by which the invited might be in- 
jured. In short, it is its duty to use rea- 
sonable care that there should be no 
firing of dangerous firearms upon its 
grounds, so as to jeopardize the life or 
limb of any of those whom it has invited 
to its fair, whether they are at the time 
within the grounds, or properly within 
the usual approaches to the grounds; as, 
for instance, upon the railroad platform. 
Such a society would not be relieved 
from this duty by leasing portions of its 
grounds to the proprietors of shows and 
attractions, and becoming their landlord. 


8 Redmond v. National Horse Show Asso. 
78 Misc. 383, 138 N. Y. Supp. 364. 
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As between it and the invited public, the 
duty still remains of using reasonable 
care to see all of the exhibition grounds 
are safe. It is its duty so to do, both 
in the original letting of space, and in 
the subsequent inspection and supervision 
of the show thus permitted to give its 
exhibition, or of a shooting gallery pro- 
vided to operate as a part of the fair. 
And this duty would be particularly 
strong and urgent in cases of an exhibi- 
tion or sport which might, unless properly 
conducted, be attended with danger, such 
as the use of firearms.® 


As before stated such a proprietor is 
not relieved of the duty as to reasonable 
care because the particular exhibition 
which injured the spectator was not given 
by himself. This rule is illustrated in 
a case where a patron was injured by the 
explosion of a bomb while witnessing an 
exhibition of fireworks. The court stat- 
ed that having invited the public to his 
park, the proprietor is chargeable with 
the duty of using reasonable care to see 
that the premises are kept in a safe con- 
dition for the use of his guests; and if 
the exhibition so given by an independent 
contractor was of a character to jeopar- 
dize the safety of those who were present 
on the defendant’s invitation, the duty is 
cast upon the latter of using due precau- 
tions to guard against injury.” 

That an independent contractor is in 
charge of an entertainment and grounds 
provided by a street car company for free 
entertainment of patrons will not en- 
tirely relieve the company from liability 
for injuries to patrons, if the entertain- 
ment is of such a character that it will 
probably cause injury to spectators unless 
due precautions are taken to guard 
against them. Thus a street railway com- 
pany was held liable for an injury re- 
ceived by a spectator at an exhibition of 
markmanship at a pleasure resort, al- 
though the performance was conducted 
by an independent contractor, where a 
small fragment of a bullet flew from the 


8Thornton v. Maine State Agri. Soc. 97 
Me. 108, 94 Am. St. Rep. 488, 53 Atl. 979, 13 
Am. Neg. Rep. 302. 

10 Sebeck v. Plattdeutsche Volkfest Verein, 
64 N. J. L. 624, 81 Am. St. Rep. 512, 46 Atl. 
631, 8 Am. Neg. Rep. 84, 50 L.R.A. 199, 
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impact when the bullet hit the butt, strik- 
ing the spectator in the eye.” 

So, the proprietors and managers of a 
public fair have been held liable for the 
death of a horse hitched where others 
were and killed by a ball from a gun 
fired from a part of the ground set apart 
for target shooting, the owner of the 
horse having no notice of the danger.” 


Even to a trespasser whose presence is 
known applies the rule that the proprietor 
of a show owes the duty of exercising 
reasonable care in exploding a giant fire- 
cracker, to prevent injury to spectators.¥ 


In an action against an agricultural so- 
ciety to recover damages resulting from 
the loss of services of a son who was 
killed by a shot fired from a rifle used at 
a shooting gallery located upon its fair 
ground, the court stated that the jury 
might have found that the boy in question 
was upon the premises when injured, not 
as a trespasser or as a mere licensee, but 
was there by the invitation of the society, 
and, if so, it owed him the duty of exer- 
cising ordinary care to protect him 
against dangerous agencies known to ex- 
ist and permitted on its grounds, set 
apart for the use of the public." 


Collapse of Seats. 


There are numerous cases of injuries 
resulting from a collapse of seats or 
grand stands. Persons maintaining a 
grand stand for the purpose of viewing 
races are liable for injury to one lawfully 
thereon, caused by the fall of the stand 
because of negligence in its construction, 
even though the proprietors of the stand 


11 Thompson v. Lowell, L. & H. Street R. 


Co. 170 Mass. 577, 64 Am. St. Rep. 323, 49 
N. E. 913, 40 L.R.A. 345. 

12 Conradt v. Clauve, 93 Ind. 476, 47 Am. 
Rep. 388. 

8 Herrick v. Wixom, 121 Mich. 384, 80 N. 
W. 117, 6 Am. Neg. Rep. 576. “It is true 
that a trespasser who suffers an injury because 
of a dangerous condition of premises is with- 
out remedy. But where a trespasser is dis- 
covered upon the premises by the owner or 
occupant, he is not beyond the pale of the 
law, and any negligence resulting in injury 
will render the person guilty of negligence 
liable to respond in damages.” 

14 Plaskett v. Benton-Warren rae Soc. 45 
Ind. App. 358, 89 N. E. 968, 90 N. E. 908. 
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employ ed a competent person .to construct 
it.) 

So, a fair association has been held 
liable for injury caused by the fall of 
seats negligently constructed by an ex- 
hibitor, to whom a portion of the grounds 
had been rented.3® 

So, where a patron was injured by the 
breaking down of an amphitheater, the 
owners were held liable.!” 

A student association of a university, 
which erects through one of its directors 
a stand upon the athletic field to accom- 
modate patrons of athletic exhibitions 
given thereon, is liable for injuries to a 
patron through the collapse of the stand 
due to its negligent construction, although 
it could not have been constructed with- 
out consent of the authorities of the 
university, and the director who super- 
vised its direction was employed and paid 
by the university as adviser of the ath- 
letic policy of the association. So, the 
mere employment of persons about to 
give an athletic exhibition to which the 
public is invited upon payment of an ad- 
mission fee, of competent persons to build 
and inspect a stand for the accommoda- 
tion of patrons, will not absolve them 
from liability for injuries to a patron 
from the collapse of the stand through a 
patent defect discoverable by the exercise 
of proper care.’® 


15 Fox v. Buffalo Park, 21 App. Div. 321, 
47 N. Y. Supp. 788, affirmed without opinion 
in 163 N. Y. 559, 57 N. E. 1109; Francis v. 
Cockrell, DBL. J.Q BN. S. 13,L RS 
Q. B. 184, 22 L. T. N. S. 203, 18 Week. Rep. 
668, affirmed in L. R. 5 Q. B. 501, 39 L. J. 
Q. B. N. S. 291, 23 L. T. N. S. 466, 18 Week. 
Rep. 1205. 

16 Texas State Fair v. Brittain, 56 C. C. 
A. 499, 118 Fed. 713; Texas State Fair v. 
Marti, 30 Tex. Civ. ‘\pP. 132, 69 S. W.. 432, 
12 Am. Neg. Rep. 

17 Latham v. ach, 72 Il. 179. 

18 Scott v. University of Michigan Athletic 
Asso. 152 Mich. 684, 125 Am. St. Rep. 423, 
116 N. W. 624, 15 Ann. Cas. 515, 17 L.R.A. 
(N.S.) 234. They were not insurers of safe- 
ty. They did not contract that there were no 
unknown defects not discoverable by the use 
of reasonable means, but, having constructed 
the stand, they did contract that, except for 
such defects, it was safe. The above case 
was distinguished in George v. ey. of 
Minnesota Athletic Asso. 107 Minn. 424, 

N. W. 750. The latter decision, See a 
judgment in favor of a person injured by 
the collapse of a stand while witnessing a 
football game, was not upon the merits, but 
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A street fair association has been held 
liable where a child was killed by the 
collapse of a negligently constructed and 
unguarded performer’s stand.” 

In an action to recover damages for 
injuries sustained by a spectator in con- 
sequence of the collapse of part of a 
circus tent during a violent wind storm, 
the court, in holding that the evidence of 
negligence was insufficient to sustain a 
verdict for such injuries, said that a pa- 
tron, in voluntarily keeping a seat in a 
circus tent, assumes all the risk inherent 
in structures of that character; and a 
tent, however well constructed and erect- 
ed, is not so substantial as other struc- 
tures for housing people ; and proprietors 
of a circus, in inviting people to occupy 
their tent for their own profit, bind them- 
selves to exercise reasonable care to pro- 
tect their patrons against injury from 
other than natural or accidental causes, 
and must observe care commensurate to 
the circumstances to protect their patrons 
against injury; the degree of care which 
they must exercise being that which 
would be expected of an ordinarily care- 
ful and prudent person in their position. 
The court, also, after remarking that the 
gravamen of the plaintiff’s action, if any, 
was negligence, said that the doctrine of 
res tpsa loquitur had no application, and 
that, even if it be assumed that alternate 
stakes to which certain guy ropes were 
fastened had been pulled before the ad- 
vent of the storm, yet the burden would 
be on plaintiff to show a causal connection 
between that fact and the fall of the 
tent. 

The owner of land leased for exhibi- 
tion ball games is liable for injuries re- 
ceived by a spectator by the collapse of a 
structure used to seat spectators, where 
the structure at the time of the lease was 
unsafe, and its condition could have been 
discovered by inspection. The general 
rule seems to be that a lessor is not liable 


upon the ground that the defendant, the Uni- 
versity of Minnesota Athletic Association, was 
neither a partnership, a corporation, nor a 
voluntary association of individuals, but a 


branch of the university, and not a proper 
party defendant. 

19 Murrell v. Smith, 152 Mo. App. 95, 133 
S. W. 76. 

20 King v. Ringling, 145 Mo. App. 285, 130 
S. W. 482. 
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to the lessee or to anyone for the condi- 
tion of the premises, nor does he implied- 
ly warrant that they may be used for the 
purpose for which they are apparently 
designed. But if the premises when 
leased are in a defective condition, con- 
stituting a nuisance, the liability of the 
lessor for the results of the nuisance 
continues, even though the lessee may be 
liable. So, although the structure became 
defective during the period of the first 
lease, if the owner thereafter made an- 
other lease to the same parties without 
inspecting the structure, he is liable, as 
at the expiration of the first lease he had 
a right to enter and make an examina- 
tion.”# 

The lessor of a baseball park has been 
held not liable for personal injuries re- 
sulting from the fall of a grand stand 
which was erected by the lessees, who 
were in uninterrupted possession of the 
premises from the time the stand was 
erected until it fell. In this case plain- 
tiff was seriously hurt and his father 
killed when a rear balcony or passage- 
way gave way under the weight of the 
crowd and fell into the street, carrying 
down with it the rear seats and those 
seated upon them.” 


Falling Objects. 


It has been held that a street car com- 
pany which owns and manages a park, to 
which it seeks to attract visitors for the 
purpose of increasing its revenues, will 
be liable for the death of a boy killed by 
the release of a pole used in connection 
with a balloon ascension, if no notice that 
the pole would fall was given, or any pre- 
caution taken to prevent its falling upon 
and injuring bystanders. The gravamen 


21 Lusk v. Peck, 132 App. Div. 426, 116 N. 
ze e. 1051, affirmed in 199 N. Y. 546, 93 
3 


22 Cunningham v. Rogers, 225 Pa. 132, 73 
Atl. 1094. As regards the liability of land- 
lords to third persons, it may be taken as a 
general rule that the tenant, and not the land- 
lord, is liable to third persons for accidents or 
injury occasioned to them by the premises 
being in a dangerous condition; and the only 
exceptions to this rule appear to arise where 
the landlord has either (1) contracted with 
the tenant to repair, or (2) when he has let 
the premises in a ruinous condition, or (3) 
where he has expressly licensed the tenant to 
do acts amounting to a nuisance. 





of this action was the negligent failure of 
the defendant to use proper care to pro- 
tect the deceased from a danger on its 
premises while he was there at the de- 
fendant’s invitation. The person operat- 
ing the balloon was not exercising an in- 
dependent employment on the occasion 
in question, but if he had been, that fact 
would not have affected the responsi- 
bility of the defendant, or relieved it 
from the duty of exercising due care in 
keeping its premises reasonably safe for 
those persons it had invited to come upon 
them.*8 

In inflating a balloon it became neces- 
sary to re-erect a fallen pole. A carpen- 
ter’s horse was placed under it at con- 
venient spaces to support it in the eleva- 
tion. When the top of the pole was 
at a height variously estimated from 6 
or 8 inches to 5 or 6 feet higher than the 
horse, it fell, striking the horse in its 
descent, which it probably upset, and slid 
or bounded to the ground. As it struck 
the ground, it either fell or bounded on 
the heel of plaintiff, causing the injury 
complained of. It was not contended 
there was anything in the sending up of 
the balloon, or in the needed equipment 
for such an event, that created concealed 
dangers from which it became the duty 
of the proprietor to shield the careless or 
unwary by the exercise of extraordinary 
precaution, and there was nothing in the 
record to show that in the appointed and 
usual method of ascension there was 
anything dangerous to persons using rea- 
sonable care. It was clear, however, 
from the admitted facts that plaintiff re- 
ceived her injury in consequence of cir- 
cumstances which did not involve the 
safety of the ordinary methods. The pole 
had first fallen without damage, and the 
operator then introduced, of his own ac- 
cord, without the knowledge of the appel- 
lant proprietor, a new appliance not con- 
templated by the usual methods,—that is, 
a carpenter’s horse,—and certainly not 
within any consent or agency of the pro- 
prietor.** 
In the case of Richmond & M. R. Co. 


23 Richmond & M. R. Co. v. Moore, 94 
Va. 493, 27 S. E. 70, 2 Am. Neg. Rep. 473, 
37 L.R.A. 258. 

24Smith v. Benick, 87 Md. 610, 41 Atl. 56, 
42 L.R.A. 277. 
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v. Moore, above referred to, there was no 
guard rope and no notification made that 
the pole would fall when the balloon went 
up. : 

A corporation engaged in conducting a 
balloon ascension which makes no effort 
to exclude the public from the inclosure 
where the balloon is stationed, but throws 
it open to the public, who are invited to 
help get the balloon in readiness, is bound 
to see that the guy ropes used to support 
the poles from which the balloon is sus- 
pended are fastened securely enough to 
meet the pressure which it is reasonable 
to expect they may be called to bear by 
reason of persons leaning upon them, in 
connection with the other strain which 
may be put upon them by the ordinary 
uses for which they are designed.* 

A fair association is not responsible for 
injury to a boy by a pole falling from a 
balloon, where the manager had, owing 
to the high state of the wind, forbidden 
a flight, but the aeronaut, in order to grat- 
ify the desire of the spectators, attempted 
to make an ascension after the manager 
had left the grounds.” 

An association conducting a fair con- 
tracted with a third person for a daily 
balloon ascension. This person was to 
furnish the balloon, which was to be 
abandoned in the air when the operator 
made his descent. Although there were 
several highways within a radius of a 
half a mile of the place of ascension 
where persons were likely to be traveling, 
the association took no precautions to 
warn travelers, and while a traveler was 
driving on a highway the abandoned bal- 
loon descended on her wagon, causing in- 
juries. It was held that the association 
could not avoid responsibility on the 
ground that the third person was an in- 
dependent contractor. Concerning the 
duties of defendants who create extra 
hazards upon a public highway, it has 
been said that “they knew the work could 
not be done in its reasonable and proper 
prosecution, without increasing the dan- 
ger to public travel in the highway at that 
point. The danger arose directly from 
the work which they required to be done, 


25 Peckett v. Bergen Beach Co. 44 App. Div. 
559, 60 N. Y. Supp. 966. 


26 Burns v. Herman, 48 Colo. 359, 113 Pac. 
310. 
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and not from the negligent manner of its 
performance. In such a case one cannot 
avoid responsibility for the consequences 
naturally to be apprehended in the course 
of the performance of the work, by em- 
ploying another to do the work as an in- 
dependent contractor.” 

The owner of an amusement park has 
been held not liable where a minor was 
injured by falling glass while playing tag 
in a maze. The court proceeded on the 
theory that the maze was not intended as 
a playground, and that in using it for a 
purpose for which it was not designed 
the person was guilty of such contribu- 
tory negligence as barred a recovery, and 
the doctrine of res ipsa loquitur did not 
apply. It was also held that the owner 
of an amusement park is not liable for 
the negligent acts of a concessioner who 
is in the exclusive possession and control 
of the particular portion of the park 
rented.® 

A street railway company, lessee of an 
amusement park, has been held not liable 
for injury to a passenger by fall of a 
decayed limb of a tree situated in the 
park; the decayed condition of the limb, 
although obvious after it had fallen, not 
being observable by an inspection from 
the ground made the day before the acci- 
dent, and the care required of defendant 
not obliging a closer examination. The 
court stated that defendant was not ob- 
liged to warrant or insure absolute safety 
of the park. It did, however, impliedly 
warrant that the park was safe for the 
purpose for which the resort was used, 
save as to those defects which were un- 
discoverable by the exercise of reason- 
able skill and diligence, or by ordinary 
and reasonable means of inquiry and ex- 
amination. The defendant was also un- 
der the obligation of a continuing duty 
of inspection so that the park would 
be reasonably safe for the protection of 
those to whom the invitation to visit it 
was given.” 

The plaintiff attended an entertain- 
ment, paid the usual charges for admis- 


27 Canney v. Rochester Agri. & Mechanical 
Asso. 76 N. H. 60, 79 Atl. 517. 

28 Rayfield v. Sans Souci Park, 147 Il. App. 
49 


29 Sheets v. Sunbury & N. Electric R. Co. 
237 Pa. 153, 85 Atl. 92. 
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sion to the grounds and to the amphi- 
theater, and was given a seat below the 
band platform. While sitting in the 
place thus provided, and without any 
apparent fault on her part, a quart bottle 
was dropped or fell from the platform 
upon her head, resulting in her serious 
injury. In an action to recover from the 
park association, it was held that the 
owner of a place of amusement is not 
liable for injury to a patron by a bottle 
carelessly dropped by a musician from a 
band stand erected over seats provided 
for patrons.*° 

The owner of a pleasure resort who 
permits the playing of ball away from the 
portion of the grounds devoted to such 
sport, and near to that devoted to danc- 
ing, without notifying those interested 
in the dancing, or taking precautions to 
protect them from injury, may be liable 
for an injury inflicted by a ball thrown 
upon a spectator of the dancing. 

Where a person who had paid admis- 
sion to a baseball park to see a game was 
struck by a fouled ball which passed 
through a hole in the screen in front of 
the grand stand, the owner of the park 
was held liable for the injury, in Edling 
v. Kansas City Baseball & Exhibition Co. 
— Mo. App. —, 168 S. W. 908. One of 
the natural risks encountered by specta- 
tors of a professional baseball game is 
that of being struck by a fouled ball; 
and it goes without saying that defend- 
ant was not required by law, and did not 
undertake, to insure the patrons of the 
screened portions of its grand stand im- 
munity against injury from such source, 


30 Williams v. Mineral City Park Asso. 128 
Iowa, 32, 111 Am. St. Rep. 184, 102 N. W. 
783, 5 Ann. Cas. 924, 18 Am. Neg. Rep. 57, 
1 L.R.A.(N.S.) 427. Failure to provide around 
a band stand erected above the seats provided 
for patrons by an amusement association, a 


barrier which will prevent articles falling 
therefrom, is not negligence as matter of law. 

31 Blakeley v. White Star Line, 154 Mich. 
635, 129 Am. St. Rep. 496, 118 N. W. 482, 19 
L.R.A.(N.S.) 772. That a_ transportation 
company maintaining a pleasure resort at the 
termination of its line as an inducement to 
persons to patronize the line, charges no fee 
for admission to it, depending for its profit 
on the passengers carried, does not exempt it 
from the rule requiring the owners of pleas- 
ure resorts to protect invited guests from un- 
usual occurrences which may result in seri- 
ous danger to them. 
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but being in the business of providing a 
public entertainment for profit, defend- 
ant was bound to exercise reasonable 
care to protect its patrons against such 
injuries. As was observed in Crane v. 
Kansas City Baseball & Exhibition Co. 
168 Mo. App. 304, 153 S. W. 1076, which 
was a suit against the same defendant 
for an injury sustained by a patron who 
seated himself in the grand stand outside 
of the screened part: “In view of the 
facts that the general public is invited 
to attend these games, that hard balls 
are thrown and batted with great force 
and swiftness, and that such balls often 
go in the direction of the spectators, we 
think the duty of defendants toward their 
patrons included that of providing seats 
protected by screening from wildly 
thrown or foul balls for the use of pa- 
trons who desire such protection.” The 
defendant in the Edling Case recognized 
this duty by screening that part of the 
grand stand most exposed to the battery 
of fouled balls, and impliedly assured 
spectators who paid for admission to the 
grand stand that seats behind the screen 
were reasonably protected. None of 
these seats were closed to patrons, and 
when plaintiff entered the grand stand 
he was invited to seat himself where he 
pleased, with the assurance that rea- 
sonable care had been observed for his 
protection. It was the duty of the de- 
fendant to exercise reasonable care to 
keep the screen free from defects, and 
if it allowed it to become old, rotten, and 
perforated with holes larger than a ball, 
the jury were entitled to infer that it 
did not properly perform that duty, but 
was guilty of negligence. In seating 
himself where he did, plaintiff did not 
assume the risks resulting from such neg- 
ligence. Plaintiff was not indisputably 
negligent in not inspecting the netting, 
and selecting a seat that would not be in 
line of the holes. He was entitled to 
place some reliance on the implied as- 
surance of his host that all of the seats 
in the grand stand were reasonably safe, 
and was not compelled by the require- 
ment of reasonable care to leave the seat 
he had chosen until he discovered, or 
should have discovered, that it was in the 
path of danger. It was for the jury to 
decide whether or not he was acting with 
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reasonable care in selecting a seat, and 
then remaining in it as long as he did. 
Whether plaintiff was negligent in not 
attempting to catch or dodge the ball 
was also a question for the jury. 


Bathing Resort. 


The proprietors of a bathing resort 
open to the public, and who let out its 
privileges for hire, must exercise rea- 
sonable care for the safety of bathers, 
and must keep someone watching over 
the bathers and to rescue them in case of 
danger.®* 

So, reasonable care must be exercised 
to keep the bottom under the section of 
water which the bathers use free from 
everything which might injure their feet, 
failure to do which resulting i in injury, is 
actionable negligence. 

The proprietor of such a resort can- 
not escape liability for the drowning of 
a person in a deep hole which had existed 
for some time in the bathing ground, 
simply because he did nothing to produce 
the hole.** 

So, a person constructing a toboggan 
slide to be used by the public for a con- 
sideration at a bathing resort is bound 
to anticipate and provide against injuries 
from defects in construction to the extent 
that reasonable, prudent men might fore- 
see the necessity of doing.® 

The proprietor of a bathing beach has 
been held liable to a bather for injuries 
received by stepping upon the splintered 
end of a submerged stick. 


32 Brotherton v. Manhattan Beach Improv. 
Co. 48 Neb. 563, 58 Am. St. Rep. 709, 67 N. 
W. 479, 33 L.R.A. 598, affirmed on rehearing 
in 50 Neb. 214, 69 N. W. 757, 1 Am. Neg. Rep. 
115. 

33 Boyce v. Union P. R. Co. 8 Utah, 353, 31 

Pac. 450, 18 L.R.A. 509. 

34 Dinnihan v. Lake Ontario Beach Improv. 
Co. 8 App. Div. 509, 40 N. Y. Supp. 764. 

85 Barrett v. Lake Ontario Beach Improv. 
Co. 174 N. Y. 310, 66 N. E. 968, 14 Am. Neg. 
Rep. 144, 61 L.R.A. 829. The owner of a 
structure to be used as a toboggan slide at a 
bathing resort is liable for resulting i injuries in 
case a person attempting to use it falls from 
it by reason of the insufficiency of the rail- 
ing, even though it was in possession of a ten- 
ant, if the railing intended for the protection 
of persons upon it is so faulty of construction 
that such accidents are likely to happen. 

36 Wickersham v. DuBois, 34 App. D. C. 146. 
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Merry-go-round. 


In a case where the owner and opera- 
tor of a merry-go-round was held not 
liable for injuries to a child by attempt- 
ing to board the machine while in motion, 
the rule was laid down that it is the duty 
of a person owning or operating a merry- 
go-round to which he invites children 
and the public to come and ride for pay, 
to provide a safe and secure means of 
ingress to and upon such machine; and 
to this end the merry-go-round should 
be brought to a full stop and stand to 
permit patrons to enter the same and to 
take their seats; that the conduct of chil- 
dren in the matter of contributory neg- 
ligence should not be governed by the 
same rule that governs adults. While a 
particular act committed by an infant of 
a discerning age might clearly constitute 
contributory negligence, yet if the same 
act should be committed by an infant of 
less discernment it might not constitute 
contributory negligence. Nevertheless, 
if such infant places himself in a posi- 
tion of peril, although he may be unable 
to comprehend and appreciate the dan- 
ger to which he is exposed, and should 
suffer injuries in consequence thereof, 
the person injuring him under such cir- 
cumstances would not be liable therefor 
if, by the exercise of due and reasonable 
care, he could not have observed the 
perilous position of the infant and threat- 
ened injury to him. Neither negligence 
nor contributory negligence will be pre- 
sumed from an injury by an attempt to 
board a moving merry-go-round.” 

In determining plaintiff’s contributory 
negligence, her age, intelligence, and ex- 
perience must be considered. 


Assault. 


Where a master employs one in a vo- 
cation requiring him to act under cer- 
tain conditions, and commits to his dis- 
cretion the duty of determining when and 
what action may be necessary, the em- 


ployer will be responsible for the mis- 


37 Linthicum v. Truitt, 2 Boyce (Del.) 338, 
80 Atl. 245. 

88 Harris v. Crawley, 170 Mich. 381, 136 N. 
W. 356. Injury sustained by child falling off 
merry-go-round operated at fair ground, judg- 
ment for defendant affirmed. 
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judgment as well as the misconduct of the 
servant; and if he acts when there is no 
occasion for it at all, though intending 
to accomplish some end of the employ- 
ment, such responsibility will still exist. 
This doctrine is applicable to a case 
where a gate keeper is authorized by an 
agricultural society to preserve order and 
eject those who are not rightfully upon 
the fair ground, and the duty of judging 
when one is disorderly or is wrongfully 
upon the ground is committed to him. If 
in the exercise of such judgment he 
wrongfully ejects a person from the 
ground, or if a fancied violation of some 
rule of demeanor so excites the gate 
keeper’s anger that he inflicts a malicious 
injury in attempting to enforce its ob- 
servance, the employer should be held 
for the result. If it were true that the 
person assaulted the gate keeper first, and 
the latter undertook to defend himself, 
and while so engaged inflicted the injury 
complained of, it would exclude the im- 
putation of authority from the employer, 
because it would show that the gate keep- 
er was acting for himself, and not for the 
employer, at the time.® 

As a matter of principle it is quite as 
reprehensible to invite one knowing that 
an enemy is awaiting him with intent to 
assault and beat him, as it would be to 
invite him without having made the floor 
or the stairway secure. Thus, where a 
street railway company owning a public 
amusement park knew that a conspiracy 
was on foot among certain individuals to 
assault and insult colored people who 
might visit the park, but, notwithstanding 
this knowledge, carried plaintiff, a col- 
ored man, to the park without warning 
him of his danger, whereupon the con- 
spirators assaulted him upon his arriving 
at the park, the company was held liable, 
the employees of such company, though 
present, making no attempt to inter- 
fere.® 


Miscellaneous. 


Where a railway company conducts an 
amusement park as an attraction to its 
patrons in order to hold and increase its 


89 Oakland City Agri. & -e Soc. v. 
Bingham, 4 Ind. App. 545, 31 N. E. 383. 

40 Indianapolis — R. Co. v. ‘Dawson, 31 
Ind. App. 607, 68 N. E. 909. 
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traffic, it is bound to exercise reasonable 
care to have and keep the premises rea- 
sonably safe for visitors, whether admis- 
sion is charged or not. It will not be re- 
lieved of this duty because of the fact 
that a miniature railway is leased to an 
independent contractor. Consequently, 
where a person attracted to such park 
was injured by a miniature engine when 
it left the track at a curve, a nonsuit was 
held erroneous where the evidence 
showed that the engine left the track be- 
cause of the defective condition of the 
roadbed and the failure to have a guard 
rail at the curve.*! 

So, the owner of an amusement pier 
is negligent in permitting highly charged 
electric wires to be in such position that 
one going into the tower on the owner’s 
invitation might come into contact with 
the wires and receive a harmful electric 
shock.* 

Quite an unusual case is Marx v. On- 
tario Beach Hotel & Amusement Co. 211 
N. Y. 33, 105 N. E. 97. In this case 
plaintiff, a woman, purchased three 
tickets, which she gave to one of her 
companions, who handed them to the at- 
tendant and proceeded through the stile. 
At the instant when plaintiff reached the 
stile, the attendant is said to have given 
a quick and violent backward movement 
of the arms of the stile, one of which 
struck the plaintiff upon the abdomen 
with such force as to result in a physical 
injury which subsequently necessitated a 
serious surgical operation. The reason 
given by the plaintiff and her witnesses 
for this conduct on the part of the at- 
tendant was that the latter erroneously 
assumed that a boy who had just passed 
through the stile belonged to the plain- 
tiff’s party, and that the plaintiff had 
handed in only three tickets for four ad- 
missions. When the plaintiff disclaimed 
any responsibility for the boy, the attend- 
ant released his hold upon the stile and 
the plaintiff was admitted to the park. 
It was held that the trial justice submit- 
ted the case to the jury upon the only 
theory warranted by the evidence, and 
that was that the operator did not merely 


41 Turgeon v. Connecticut Co. 84 Conn. 538, 
80 Atl. 714, 1 N. C. C. A. 609. 

#2 Owens v. Associated Realties Corp. 81 N. 
J. L. 586, 80 Atl. 325. 
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stop the movement of the stile, but gave 
the arms a sudden backward movement to 
the extent of the “play” permitted by 
“dog” and “ratchet” mechanism. 

It has been held a question for the jury 
whether a street railway company was 
negligent in failing to provide a suffi- 
cient number of employees, or other 
means, to control a crowd waiting at an 
amusement park maintained by it, to 
board the cars, which were insufficient to 
accommodate the crowd, in consequence 
of which there was pushing and crowd- 
ing resulting in plaintiff’s being forced 
underacar. It has also been held a ques- 
tion for the jury whether, in such cir- 
cumstances, the plaintiff was guilty of 
negligence in taking a position in the 
front rank of those waiting for a car.“ 

A railroad company does not, by per- 
mitting a circus to exhibit on its vacant 
land adjoining its switch yard, invite citi- 
zens to cross the yard to reach the show 
grounds, so as to be charged with the 
duty of exercising care to protect them 
from danger, and to be rendered liable 
to one injured by the operation of trains 
while attempting to cross the yard after 
having been expressly told to keep out, 
where the show grounds can be reached 
without danger by the highway, which 
is merely a somewhat longer route.® 


YA 


48Marx v. Ontario Beach Hotel & Amuse- 


ment Co. supra. Where negligence of a per- 
son is predicated upon some omission of duty, 
it is always necessary to inquire whether the 
dereliction is of such a character as will be 
likely to invite or produce injury to others. 
It is different, however, when the alleged neg- 
ligence consists in some affirmative and 
wrongful act, for in such a case the wrong- 
doer is not excused by his failure to foresee 
the consequences. In the case at bar the act 
of the defendant’s employee was of such a 
nature that the jury were authorized to find 
it both negligent and wilful, and it is imput- 
able to the defendant under the law of re- 
spondeat superior. 

44 Cousineau v. Muskego Traction & Light 
Co. 145 Mich. 314, 108 N. W. 720, 20 Am. Neg. 
Rep. 576. 

45 Clark v. Northern P. R. Co. 29 Wash. 
145, 69 Pac. 636, 59 L.R.A. 508. 





Liability to Patron for Negligence 


of Concessionary 


BY ERNEST L. DAVIS 
of the Ohio Bar 


O SUCH relationship 

exists between one 

who is conducting a 

fair or exposition 

and a concessionary 

or independent con- 

tractor as will make 

the one conducting 

the fair liable on that 

account for the torts 

of the exhibitor. Out 

of the relationship 

arises no liability on 

the part of the per- 

sons carrying on the 

fair, in favor of a patron who is injured 
by the failure of a concessionary to ful- 


fil whatever duty he owes such a person. 
If there is to be any such liability, it 
must, therefore, arise from the failure of 
the fair board or agricultural society to 
fulfil the duties which it owes to its 


patrons as such. Its liability will be for 
its own negligence, and not for the neg- 
ligence of the concessionaries. 

Cooley on Torts, 3d ed. vol. II. p. 1258, 
says: “It has been stated on a preceding 
page that one is under no obligation to 
keep his premises in safe condition for 
the visits of trespassers. On the other 
hand, when he expressly or by implica- 
tion invites others to come upon his 
premises, whether for business or for 
any other purpose, it is his duty to be 
reasonably sure that he is not inviting 
them into danger, and to that end he must 
exercise ordinary care and prudence to 
render the premises reasonably safe for 
the visit.” 

The existence of this duty is recog- 
nized in all the cases on the point in 
question, and in one,’ in particular, it 
is said: “If the owner or occupier of 


1 Thornton v. Maine State Agri. Soc. 97 Me. 
108, 94 Am. St. Rep. 488, 53 Atl. 979, 13 Am. 
Neg. Rep. 302. 


land either directly or by implication in- 
duces persons to come upon his premises, 
he thereby assumes an obligation to see 
that such premises are in a reasonably 
safe condition, so that the persons there 
by his invitation may not be injured by 
them or in their use for the purpose for 
which the invitation was extended.” 

Under this rule it cannot be doubted 
that an organization conducting a fair 
is liable for injuries to its patrons re- 
sulting from its negligence. Its purpose 
is to induce attendance, and to that end 
attractions are added and advertisement 
is made. Every convenient means is 
made use of to attract the public. This 
brings the organization within the rule, 
and raises the duty on its part to exercise 
ordinary care to render the premises rea- 
sonably safe. 

Thus far there is little room for dif- 
ference of opinion. At this point, how- 
ever, it is frequently urged that, while 
this duty of the fair board or agricultural 
society applies to all the land which it 
retains under its direct control, the or- 
ganization is relieved from such duty by 
leasing portions of its grounds to con- 
cessionaries or by permitting its use by 
independent contractors. No case has 
been found, however, in which this con- 
tention has been sustained with respect 
to bodies conducting fairs. The cases all 
agree that it is the duty of such bodies 
to supervise the use of the ground leased 
by concessionaries, and to use ordinary 
care to prevent negligence which may re- 
sult in injury to patrons. Failure of the 
fair board to perform this duty amounts 
to negligence sufficient to sustain an ac- 
tion for damages.? The negligence of the 


2 Bernier v. Woodstock Agri. Soc. — Conn. 
—, 92 Atl. 160; Conradt v. Clauve, 93 Ind. 476, 
47 Am. Rep. 388; Plaskett v. Benton-Warren 
Agri. Soc. 45 Ind. App. 358, 89 N. E. 968, 90 
N. E. 908; Thornton vy. Maine State Agri. Soc. 
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persons conducting the fair is thus found 
to consist in permitting the exhibitors to 
be negligent. 

The justice of this rule is apparent. 
The fair board invites the public to the 
grounds, usually advertises and makes 
use of the attractions as added induce- 
ments, and not only charges for the privi- 
lege of entering the grounds, but shares 
in the profits of the concessionaries. 
It thus holds out such amusements as 
proper and safe, and, in a sense, stands 
sponsor for them. Moreover, the conces- 
sionaries are frequently financially irre- 
sponsible and careless, and the agencies 
employed by them are often of a danger- 
ous character. The best check upon the 
unrestrained negligence which might re- 
sult is the duty of supervision imposed 
upon those conducting the fair. 

In the most recent case ® upon the sub- 
ject it is said: “Such an association, 
which has invited visitors to its grounds 
to examine the exhibits or enjoy the 
amusements provided, is not an insurer 
of such visitors against injuries caused 
by the personal negligence of the exhibi- 
tors or other concessionaries who have 
secured space upon the grounds for the 
exhibits or entertainments, or who, as 
independent contractors, have been em- 
ployed to give such exhibitions or en- 
tertainments there. But it is bound to 
use reasonable care to have and keep its 
grounds reasonably safe for its visitors 
while there, and is not excused from lia- 
bility for injuries to such visitors while 
there, because they were caused by an 
independent contractor or concessionary. 
If a concessionary, in conducting a shoot- 
ing gallery, so arranges his targets that 
shots or splinters from the target are sent 
over the space occupied by visitors upon 
the grounds, or if he digs pits upon the 
grounds into which visitors are liable to 
fall, in either case such part of the asso- 
ciation’s premises become unsafe; and 
if it fails to use reasonable care to pro- 


97 Me. 108, 94 Am. St. Rep. 488, 53 Atl. 979, 
13 Am. Neg. Rep. 302; Hollis v. Kansas City, 
Missouri, Retail Merchants’ Asso. 205 Mo. 508, 
103 S. W. 32, 14 L.R.A.(N.S.) 284; Texas 
State Fair v. Marti, 30 Tex. Civ. App. 132, 69 
S. W. 432, 12 Am. Neg. Rep. 199; Texas State 
Fair v. Brittain, 56 C. C. A. 449, 118 Fed. 713. 

8 Bernier v. Woodstock Agri. Soc. — Conn. 
—, 92 Atl. 160. 
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tect its visitors, it becomes liable for in- 
juries caused thereby.” 

And in an earlier case‘ it is said that 
an agricultural society “will not be re- 
lieved from this duty (of keeping the 
premises in a reasonably safe condition) 
by leasing portions of its grounds to the 
proprietors of shows and attractions, and 
becoming their landlord. As between it 
and the invited public, the duty still re- 
mained of using reasonable care to see 
that all of the exhibition grounds were 
safe. It was its duty so to do, both in 
the original letting of space, and in the 
subsequent inspection and supervision of 
the show thus permitted to give its ex- 
hibition, or of the shooting gallery thus 
permitted to operate as a part of the 
fair.” 


So it seems to be the universal rule 
that persons conducting a fair or expo- 
sition are liable to patrons for their neg- 
ligence in permitting concessionaries ® or 
independent contractors ® to make negli- 
gent use of the premises upon which the 
fair is held. 

Only one case has been found in which 
the agricultural association was not held 
liable,? and the facts of that case make 
the reason apparent. The association had 
engaged a competent aeronaut to make a 
balloon ascension, but, because of the 
adversity of the wind, the manager had 
forbidden an ascension and left the 
grounds. Subsequently the aeronaut, 
taunted by the spectators, prepared to 
make the flight, and while so doing a 
pole supporting the balloon fell and killed 
a boy who had left the place of safety 


provided in the grand stand and joined 


# Thornton v. Maine State Agri. Soc. 97 Me. 
108, 94 Am. St. Rep. 488, 53 Atl. 979, 13 Am. 
Neg. Rep. 302. 

5 Plaskett v. Benton-Warren Agri. Soc. 45 
Ind. App. 358, 89 N. E. 968; Thornton v. Maine 
State Agri. Soc. 97 Me. 108, 94 Am. St. Rep. 
488, 53 Atl. 979, 13 Am. Neg. Rep. 302; Con- 
radt v. Clauve, 93 Ind. 476, 47 Am. Rep. 388; 
Hollis v. Kansas City, Missouri, Retail Mer- 
chants’ Asso. 205 Mo. 508, 14 L.R.A.(N.S.) 
284, 103 S. W. 32; Texas State Fair v. Marti, 
30 Tex. Civ. App. 132, 69 S. W. 432, 12 Am. 
Neg. Rep. 199; Texas State Fair v. Brittain, 
56 C. C. A. 499, 118 Fed. 713. 

6 Bernier v. Woodstock Agri. Soc. — Conn. 
—, 92 Atl. 160. 

7 Burns v. Herman, 48 Colo. 359, 113 Pace 
310. 
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the crowd about the balloon. Under such 
circumstances not only was the balloonist 
acting without the authority of the asso- 
ciation, but the safety of the boy had 
been sufficiently provided for. 

In the Bernier Case® the agricultural 
society was held liable for the death of 
a boy who was caught in the ropes at- 
tached to a balloon and carried up with 
it. In that case, however, the society was 
negligent “in failing to place sufficient 
barriers or ropes to keep spectators at a 
safe distance; in allowing the person in 
charge of the ascension to request spec- 
tators to assist in the ascension; in al- 
lowing ropes attached to the balloon to 
lie under or near the spectators’ feet; in 
failing to adequately police the vicinity 
of the ascension; in permitting specta- 
tors, including the intestate, to approach 
so near the balloon that harm might come 
to them; in failing to cause a warning 
sufficient to apprise them of their dan- 
ger to be given to the spectators; and 
in failing to use reasonable care in the 
selection of a suitable person to con- 
duct the ascension.” 

In several cases persons conducting 
fairs have been held liable for injuries 
inflicted by bullets from shooting gal- 
leries. In one case ® it is held that where 
an agricultural society permits the use 
of firearms in the shooting gallery of a 
concessionary, without protecting the 
public from the guns when discharged 
pointing outside the range, the place is 
unsafe and dangerous, and the duty to 
have provided better protection is owed 
to a boy who is killed by a wild bullet. 

And where a shooting gallery is con- 
ducted without properly protecting and 
notifying the public, the owner of a horse 
which is killed by a stray bullet, while 
hitched within the fair grounds, may re- 
cover from the persons conducting the 
fair. 

And this rule has been held" to apply 
to a man who had attended the fair on 
the two days preceding his death, and 
who was killed by a bullet from the 


8 Bernier v. Woodstock Agri. Soc. — Conn. 
—, 92 Atl. 160, supra. 

8 Plaskett v. Benton-Warren Agri. Soc. 45 
Ind. App. 358, 89 N. E. 968, 90 N. E. 908. 

10 Conradt v. Clauve, 93 Ind. 476, 47 Am. 
Rep. 388. 
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shooting gallery while standing on a sta- 
tion platform near the gates to the 
grounds, awaiting the arrival of his wife, 
with whom he had intended attending the 
fair again that day. 

In two cases™ growing out of the 
same accident it is held that a state fair 
association which, by contract, gave the 
exclusive use of a portion of its ground 
to an exhibitor, and advertised such ex- 
hibit as one of the attractions of the fair, 
was liable for injuries to spectators 
caused by the falling of seats negligently 
constructed by the exhibitor. This was 
on the ground that the seats “were very 
frail, and so weak and dangerously con- 
structed that they were a menace to 
human life and limb, all of which was 
known to the Texas State Fair, or by 
the use of reasonable diligence would 
have been known by it.” 

In a case * which foreshadows the lim- 
its of the rule, it is held that an associa- 
tion conducting a fair is liable for injury 
to a patron caused by the breaking of a 
defective axle in a gondola on wheels em- 
ployed by a concessionary for the amuse- 
ment of patrons. This case raises the 
question as to how far the association 
must go in its duty of inspection and su- 
pervision of the premises. While the 
justice of requiring it to use ordinary 
care to keep the premises safe is readily 
seen, there is undoubtedly some question 
as to justice of requiring inspection of 
all the minor appliances and instruments 
used by a concessionary about his ex- 
hibition. Whether there is sufficient 
grounds for a limitation of this kind has 
never been decided ; and if such a limita- 
tion is proper it must be left to future 
cases to say just where the line is to 
be drawn. ¢@ 


. 


11 Thornton v. Maine State Agri. Soc. 97 Me. 
108, 94 Am. St. Rep. 488, 53 Atl. 979, 13 Am. 
Neg. Rep. 302. 

12 Texas State Fair v. Marti, 30 Tex. Civ. 
App. 132, 69 S. W. 432, 12 Am. Neg. Rep. 199; 
Texas State Fair v. Brittain, 56 C. C. A. 449, 
118 Fed. 713. 

13 Hollis v. Kansas City, Missouri, Retail 
Merchants’ Asso. 205 Mo. 508, 14 L.R.A.(N.S.) 
284, 103 S. W. 32. 

















Liability of Agricultural Society or 
Fair Association in T ort 


BY THOS. J. TY DINGS 


UPPOSE that while 
seated in the grand 
stand some bright au- 
tumnal afternoon, 
and while watching 
the horses speed over 
the last lap of an ex- 
citing race, the stand 
collapses as a result 
of negligent construc- 
tion, and you are in- 
jured, would the fair 
association or so- 
ciety be liable in dam- 
ages? Suppose that 
while Johnnie Jones is standing near a 
shooting gallery at the same fair, he is 
fatally injured by a careless shooter at 
the gallery, can there be any recovery 
for his death? Instances similar in prin- 
ciple might be multiplied, but the correct 
answer of either question depends upon 
what kind of a fair you or Johnnie were 
attending at the time of the injury 
named. All fairs held in this country 
can be classified into two groups: 

1. Fairs held by the government, eith- 
er state or Federal, or under its super- 
vision or by some department thereof; 
and— 

2. Fairs held by private persons, as- 
sociations, or corporations. 





Government or State Fairs. 


In the absence of a statute, it may be 
laid down as the general rule that a 
state is not liable in damages for the 
torts of its officers. This rule of non- 
liability for torts is stated by the Su- 
preme Court of the United States in 
Robertson v. Sichel, 127 U. S. 507, 515, 
32 L. ed. 203, 206, 8 Sup. Ct. Rep. 1286 
as follows: “The government is not re- 
sponsible for the misfeasances or wrongs 
or negligence, or omissions of duty, of 
the subordinate officers or agents em- 
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ployed in the public service; for it does 
not undertake to guarantee to any per- 
son the fidelity of any of the officers or 
agents whom it employs; since that 
would involve it, in all its operations, 
in endless embarrassments and difficul- 
ties and losses, which would be subver- 
sive of the public interests.” Story, 
Agency, § 319; Seymour v. Van Slyck, 
8 Wend. 422; United States v. Kirk- 
patrick, 9 Wheat. 720, 735, 6 L. ed. 199, 
203; Belknap v. Schild, 161 U. S. 10, 
40 L. ed. 599, 16 Sup. Ct. Rep. 443; 
German Bank v. United States, 148 U. 
S. 573, 37 L. ed. 564, 13 Sup. Ct. Rep. 
702; State v. Mutual L. Ins. Co. 175: 
Ind. 59, 93 N. E. 213, 42 L.R.A.(N.S.) 
256; Moody v. State Prison, 128 N. C. 
12, 38 S. E. 131, 53 L.R.A. 855; Mur- 
dock Parlor Grate Co. v. Com. 152 Mass. 
28, 24 N. E. 854, 8 L.R.A. 402; Lewis 
v. State, 96 N. Y. 71, 48 Am. Rep. 607; 
Clodfelter v. State, 86 N. C. 51, 41 Am. 
Rep. 440; Claussen v. Luverne, 103 
Minn. 491, 115 N. W. 643, 14 Ann. Cas. 
673, 15 L.R.A.(N.S.) 698; State v. Hill, 
54 Ala. 67; Elmore v. Fields, 153 Ala. 
345, 127 Am. St. Rep. 31, 45 So. 66, 
and 36 Cyc. 881. The foregoing rule, 
that the government or state is not liable 
for the torts of its officers, applies to. 
those agencies through which the gov- 
ernment or state acts in the different de- 
partments of its administration of gov- 
ernment. Thus, in Lane v. Minnesota 
State Agri. Soc. 62 Minn. 175, 64 N. W. 
382, 29 L.R.A. 708, the court said: “The 
state may and must commit the discharge 
of its sovereign political functions to 
agencies selected by it for that purpose. 
Such agencies, while engaged exclusive- 
ly in the discharge of such public duties, 
do not act in any private capacity, but 
stand in the place of the state, and ex- 
ercise its political authority. Therefore, 
when the state creates public corporations. 
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solely for government purposes, such 
corporations, while engaged in the dis- 
charge of the duties imposed upon them 
for the sole benefit of the public, and 
from the performance of which they de- 
rive no compensation or benefit in their 
corporate capacity, are clothed with the 
immunities and privileges of the state; 
and no private action, in the absence of 
an express statute to that effect, can be 
maintained against them for negligence 
in the discharge of such duties.” The 
same court in Berman v. Minnesota 
State Agri. Soc. 93 Minn. 125, 100 N. 
W. 732, also said: “On first impression 
the giving of exhibitions as trials of 
speed, etc., would not seem to be an 
ordinary function of state government, 
but it cannot be questioned that the ex- 
hibition of the arts and products of the 
commonwealth has a direct tendency to 
enhance its agricultural, mechanical, and 
material interests, and is to the highest 
degree of practical utility in the develop- 
ment and progress of the state; and it 
may be said with reason and propriety 
that lawful amusements and attractions 
provided for by the management are not 
useless, nor without advantage to secure 
these general purposes, but calculated to 
subserve the main objects contemplated 
by the act. This would undoubtedly be 
the unanimous judgment of the people 
of this state, as it has been in most, if 
not all, the members of our Federal 
Union.” 

The same principle was announced in 
Illinois in the case of Minear v. State Bd. 
of Agriculture, 259 Ill. 549, 102 N. E. 
1082, Ann. Cas. 1914B, 1290, in which 
it appeared that the action was for per- 
sonal injuries received by the plaintiff by 
reason of the collapse of certain elevated 
seats or bleachers at the Illinois State 
Fair in 1911, and likewise the same rule 
was observed in Maia v. Eastern State 
Hospital, 97 Va. 507, 34 S. E. 617, 47 
L.R.A. 577. This proposition is also sus- 
tained by the following authorities: 
White v. Alabama Insane Hospital, 138 
Ala. 479, 35 So. 454; Melvin v. State, 
121 Cal. 16, 53 Pac. 416 (agricultural 
society ) ; Jordan v. lowa State Agri. Soc. 
91 Iowa, 97, 58 N. W. 1092, 24 L.R.A. 
655; Leavell v. Western Kentucky Asy- 
lum, 122 Ky. 213, 91 S. W. 671, 12 Ann. 
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Cas. 827, 4 L.R.A.(N.S.) 269; Ketterer 
v. State Bd. of Control, 131 Ky. 287, 115 
S. W. 200, 20 L.R.A.(N.S.) 274 (insane 
asylum); Berman v. Minnesota State 
Agri. Soc. 93 Minn. 125, 100 N. W. 732; 
and Riddoch v. State, 68 Wash. 329, 
123 Pac. 450, Ann. Cas. 1913E, 1033, 42 
L.R.A.(N.S.) 251. 


Fairs Held by Private Corporations or 
Associations. 


The law is well settled that an agri- 
cultural board or society, other than one 
which is an agency of the state, is liable 
for its torts. An action for the death of 
the Johnnie Jones hereinbefore men- 
tioned, if his injuries were sustained at 
a fair held by a private corporation or 
society, could be maintained, and, in fact, 
just such a case will be found reported 
in Plaskett v. Benton-Warren Agri. Soc. 
45 Ind. App. 358, 89 N. E. 968, 90 N. E. 
908, where it appeared that a boy was 
admitted free to a fair grounds, and, 
while he was standing near a shooting 
gallery which was conducted by a third 
party on ground leased from the agri- 
cultural society, was fatally injured by 
a careless shooter at the gallery. The 
court, in overruling defendant’s demur- 
rer to the plaintiff's evidence, said: 
“From the facts and circumstances dis- 
closed by the record, and the principles 
of law governing the consideration of 
this case, we are impressed with the be- 
lief that the jury might have found that 
the boy was upon appellee’s premises 
when injured, not as a trespasser or as 
a mere licensee, but was there by its in- 
vitation ; and, if so, it owed him the duty 
of exercising ordinary care to protect 
tim from dangerous agencies known by 
it to exist and permitted on its grounds 
set apart for the use of the public. 

Under such conditions, it would 
not be unreasonable to conclude that the 
place was unsafe and dangerous, and that 
it was the duty owing from appellee to 
the people thereabout, including the boy 
in question, to provide them better pro- 
tection, and that there was a failure to 
perform that duty, by reason of which 
the boy was killed.” In Thornton v. 
Maine State Agri. Soc. 97 Me. 108, 94 
Am. St. Rep. 488, 53 Atl. 979, 13 Am. 
Neg. Rep. 302, the court held that the 











society was liable for the death of a per- 
son who was killed by a stray bullet from 
a shooting gallery on the fair grounds, 
although the deceased, at the time, was 
standing on a platform which was just 
outside the fair inclosure, but was used 
as an approach and entrance to the fair 
grounds. 

A county agricultural society which 
provides seats for the convenience of 
persons attending its fair, and holds out 
an invitation to its patrons to occupy 
them, is liable to one rightfully occupying 
a seat for injuries resulting from its neg- 
ligent construction. Dunn v. Brown 
County Agri. Soc. 46 Ohio St. 93, 15 
Am. St. Rep. 556, 18 N. E. 496, 1 L.R.A. 
754; Selinas v. Vermont State Agri. Soc. 
60 Vt. 249, 6 Am. St. Rep. 114, 15 Atl. 
117. 

It is the duty of those managing the 
fair to provide sufficient barriers, watch- 
men, and hitching posts to prevent the 
spectators from being injured by horses 
driven by other spectators. However, 
the mere fact that a spectator is injured 
by the running away of an unattended 
horse belonging to another spectator is 
not of itself sufficient to show negligence 
on the part of the association operating 
the race course. Hart v. Washington 
Park Club, 157 Ill. 9, 48 Am. St. Rep. 
298, 41 N. E. 620, 29 L.R.A. 492. And 
where a fair association, which is con- 
ducting a race, has provided suitable 
stands from which the race can be 
viewed, and has surrounded the track 
with a substantial railing, it is not liable 
for injuries sustained by a spectator who, 
while sitting on the railing, is injured by 
one of the horses bolting the track, and 
especially is this the rule where the in- 
jured person has been warned by em- 
ployees of the association of the danger 
of standing near the track during the 
race. Hallyburton v. Burke County Fair 
Asso. 119 N. C. 526, 26 S. E. 114, 38 
L.R.A. 156. Neither is an agricultural 
society liable to a visitor through the act 
of one who was allowed, at the close of 
the fair, to drive on the race course, and 
who carelessly whipped his team so that 
it ran away and injured such visitor. 
Barton v. Pepin County Agri. Soc. 83 
Wis. 19, 52 N. W. 1129. 

Not only are agricultural societies 
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holding public exhibitions and inviting 
visitors thereto bound to keep their 
grounds and buildings reasonably safe, 
and to exercise reasonable care in setting 
up and managing machinery, etc., but 
they are liable for the wrongful acts of 
their agents and employees while acting 
in the course of their employment. In 
Oakland City Agri. & Industrial Soc. v. 
Bingham, 4 Ind. App. 545, 31 N. E. 383, 
it was held that where a gate keeper 
employed by the society to preserve good 
order at its fair, and to exclude all per- 
sons not entitled to admission, and to 
eject those who were disorderly, wrong- 
fully ejected a visitor and inflicted ma- 
licious injury on him, the fair society 
was liable, although the act of such ejec- 
tion might have been ill-advised, mali- 
cious, or even against express orders. 

Not every apparent employee of a fair 
association is really such an employee 
for whose negligence a recovery may be 
had. It has been held that where a fair 
association, without either express or im- 
plied authority in its charter, employs 
hackmen to convey visitors to and from 
the fair, such action is ultra vires, and 
a person injured by the negligence of one 
of such hackmen cannot recover from 
the association. Bathe v. Decatur Coun- 
ty Agri. Soc. 73 Iowa, 11, 5 Am. St. 
Rep. 651, 34 N. W. 484. But an agri- 
cultural society cannot set up the defense 
of ultra vires to escape liability for in- 
juries caused by the use of a machine 
which was placed on its grounds, though 
such machine is used for a purpose which 
is foreign to the purpose for which the 
society was formed. Selinas v. Vermont 
State Agri. Soc. 60 Vt. 219, 6 Am. St. 
Rep. 114, 15 Atl. 117. 

A great many country fair grounds are 
arranged with the judge’s stand opposite 
the grand stand, and immediately on the 
outer boundary of the space, commonly 
known as the “field” inclosed by the 
track. Usually a small fee must be paid 
before visitors at the fair are permitted 
to enter this “field” and thus get a closer 
view of the various races and events. It 
has been held that a fair association is 
liable for damages to one who was in- 
jured while crossing the race track dur- 
ing a fair on its grounds, in obedience 
to an implied invitation of its servants 
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to cross. The court in this case used the 
following language: “It was the society’s 
duty to keep the track clear and free from 
danger to its patrons at all such times as 
they were invited or permitted to cross 
it, and while they were thus crossing.” 
Higgins vy. Franklin County Agri. Soc. 
100 Me. 565, 62 Atl. 708, 19 Am. Neg. 
Rep. 257, 3 L.R.A.(N.S.) 1132. 

The following cases will be found in- 
teresting on the general rule that it is 
the duty of an agricultural society when 
conducting a fair to provide for the safe- 
ty and protection of those who come on 
invitation and as visitors: Brown v. 
South Kennebec Agri. Soc. 47 Me. 275, 
74 Am. Dec. 484; Agricultural & M. 
Asso. v. Gray, 118 Md. 600, 85 Atl. 
291; Logan v. Agricultural Soc. 156 
Mich. 537, 121 N. W. 485; Roper v. 
Ulster County Agri. Soc. 136 App. Div. 
97, 120 N. Y. Supp. 644; Smith v. Cum- 
berland County Agri. Soc. 163 N. C. 
346, 79 S. E. 632; and Phillips v. Wis- 
consin Agri. Soc. 60 Wis. 401, 19 N. 
W. 377. 

The discussion thus far has related to 
the duty owed by the fair association or 
society to visitors or spectators, and no 
mention has been made of the duties and 
liabilities of the association towards com- 
petitors in the races or events. It will be 
found upon investigation of the law that 
an agricultural society or association is 
bound to furnish a reasonably safe place, 
and keep it clear, on which the races 
and such events will be held, and that 
the society is liable to one who is injured 
by the failure of the society to furnish 
such a place and keep it safe. Warren 
County Agri. Soc. v. McKinley, 94 II. 
App. 664; Fairmount Union Joint Stock 
Agri. Asso. v. Downey, 146 Ind. 503, 45 
N. E. 696, 1 Am. Neg. Rep. 37; North 
Manchester Tri-County Agri. Asso. v. 
Wilcox, 4 Ind. App. 141, 30 N. E. 202; 
Goodale v. Worcester Agri. Soc. 102 
Mass. 401; Benedict v. Union Agri. Soc. 
74 Vt. 91, 52 Atl. 110. In the first case 
cited, Warren County Agri. Soc. v. Mc- 
Kinley, 94 Ill. App. 664, it was held that 
the society was liable for injuries sus- 
tained by an exhibitor who was injured 
as a result of a collision with a wagon 
which was permitted to stand on the 
track, and concealed by a large crowd 
which the society had allowed to gather 
there. In the Fairmount Union Joint 
Stock Agri. Asso. v. Downey Case, it 
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appeare| that horses were started in a 
race at a fair in one direction while a 
horse and sulky were approaching from 
an opposite direction on the track, and 
so near that a collision was inevitable 
within a few feet of the starting point, 
and the court held that the society was 
liable to the competitor for his injuries. 

On the question of the liability of the 
fair association for the loss of exhibits 
stolen by reason of the negligent failure 
of the association to adequately police 
the grounds, the case of Vigo Agri. Asso. 
v. Brumfield, 102 Ind. 146, 52 Am. Rep. 
657, 1 N. E. 382, 1 Am. Neg. Cas. 883, 
will be found interesting and instructive; 
this case holds that the fair association 
is liable for the loss by an exhibitor of 
an exhibit under the circumstances as 
stated above. 


Recapitulation of General Principles. 


From the foregoing it will be seen that 
no action can be maintained against the 
government or any of its boards or de- 
partments operating a fair, on account of 
any injury or damage sustained by rea- 
son of negligence or the commission of 
any tort; that this rule applies to any 
fair held directly by the state, or by any 
board or department created and au- 
thorized by the state for the purpose of 
holding the fair; and that the rule is 
that a recovery may be had as against all 
other fair associations, whether incor- 
porated or not. It will be understood 
that it is the duty of the fair association 
or society, other than government or 
state, to use reasonable care in the erec- 
tion of and maintenance of the necessary 
buildings, in setting up and managing 
necessary machinery, etc.; to provide a 
reasonably safe place and keep the same 
safe on which the races and various 
events may take place, and in which the 
exhibits may be displayed; and that it 
must furnish reasonable police protection 
and safeguard all property intrusted to 
it for exhibition; and that in general, it 
will be liable for any act of negligence or 
tort, either of omission or commission. 














Philosophic Essays on Law 


BY WILLIAM W. BREWTON 


of the Fort Valley (Ga.) Bar 


LL empirical knowl- 
edge is a_ synthesis. 
In arriving at or con- 
cluding a truth, the 
human mind, if it in- 
trospects the process 
through which it 
passes, will discover 
the numerous repre- 
sentations furnished 
by experience which 
contribute to the 
truth or fact con- 
cluded. Human 
knowledge to-day is a 
monument of the combined 





gigantic 
learning of the ages; and the contempla- 
tion of a single truth will carry the mind 
back over an extended path of represen- 


tations gathered from many sources 
which are now, at the time of contempla- 
tion, subsumed under one general idea. 
Knowledge in general is acquired expe- 
rience. Thus learning, in its advancement 
and growth, reaches out into all spheres, 
and the broader the experience, the fuller 
and more accurate the learning. The 
sciences progress in mutual relation, in- 
vading each the province of the other; 
until to-day the same truths and rules 
characterizing one may be equally prom- 
inent in another. System and unity in 
the knowledge of the world is becoming 
more and more realized through this con- 
dition of interrelation. Human expe- 
rience is to-day monumental, furnishing 
man, as it does, with material for thought 
and improvement of which a century ago 
he never dreamed. 

Now, if the realm of experience be con- 
sidered, technicality pervades all human 
operation. Much is being said to-day 
about justice being set aside in the law 
because of adherence to technical rules, 
although it is forgotten that the same 
principle of criticism may be applied to 
every other science. All men agree that 
no science is perfect,—that all sciences 


IV. The Principle of the Technicality 







are characterized by imperfection, either 
as to content or application. Men even 
agree that absolute perfection can never 
be attained by any science. Yet it is 
overlooked that imperfection in one 
science exists for exactly the same rea- 
son that it exists in every other. This 
omnipresence of imperfection is caused 
by the existence of an inevitable, inex- 
orable, and empirically universal condi- 
tion,—technicality. 

We have said that empirical knowl- 
edge is synthetical. Human experience is 
a combination of representations. Rep- 
resentations to the mind concerning any 
truth or fact are being constantly drawn 
from the world, and the accumulation of 
them in the mind forms the science of 
their respective subject-matter. The sys- 
tematically formulated scheme of the 
synthesized data, the accumulated knowl- 
edge on any subject, is given forth by 
the mind as that particular branch of 
learning. This synthesis is denominated 
a particular science, forming, as it does, 
a digest of the representations, the as- 
certained truth, on its subject-matter. 
But it will appear obvious upon the most 
casual reflection that representation does 
not cease upon the mind’s systematically 
arranging and bodying forth a synthesis 
of like representations; that is to say, 
that knowledge on any subject ceases as 
soon as an accumulated quantity of it is 
arranged as a science. For if this were 
true, it would necessarily be true that ex- 
perience for the mind may terminate be- 
fore its death, which is impossible. Rep- 
resentation to the mind thus continues 
after any digest of prior representation 
is reflected by the mind. This is neces- 
sarily true, and will be true so long as 
experience is synthetical, and therefore 
will be true forever, inasmuch as expe- 
rience and synthesis are one. 

Now that process by which advance- 
ment and progress is achieved, in all 
human affairs, is that of the mind’s re- 


735 








736 


turning to each source of representation 
to it, a scheme of correlated representa- 
tions. To illustrate: The correction of 
error is achieved by applying to the 
source of the error, from which represen- 
tation of error was received, by the mind, 
those various principles of correction rep- 
resented to the mind from _ other 
sources. The mind may, for example, 
supply lacking truth in one sphere of 
science by making use of truths gathered 
from those of other spheres. So that 
human advancement, which is the over- 
coming of error, is attained by furnish- 
ing truth wanting in some realms of 
knowledge by truths received from oth- 
ers. It is for this reason that all science 
exists,—all systematic knowledge. When, 
therefore, sufficient data has been re- 
ceived by the mind under any subject- 
matter, such data is systematically ar- 
ranged and given back as a science. This 
scheme of knowledge is then used in its 
respective sphere for that sphere’s im- 
provement. But representation to the 
mind, or experience in the particular 
realm to which this system of knowledge 


is remanded, has developed continuously 
as the science was being wrought out, 
and there has been no cessation of rep- 


resentation. Thus the quantity of rep- 
resentations composing the science is 
never as great as the quantity the mind 
has received, and the science is thus a 
system of knowledge which cannot con- 
template the entirety of the realm in 
which it is to operate. Therefore, in the 
case of any system of knowledge, in the 
case of any science, its operation is over 
a realm whose entirety it has not pro- 
vided for, a realm which embraces a sub- 
ject-matter it could not include—and it 
is here that is evidenced the technicality. 
The science falls short of reaching its 
subject-matter in any instance of totality ; 
and in endeavoring to apply the science 
throughout the entire field of the sub- 
ject-matter, instances of imperfect or im- 
possible application, and therefore of 
contradiction, arise. This condition pre- 
vails throughout the entire realm of hu- 
man experience, and lies back of all 
proximate causes of human imperfection. 

It will appear obvious, then, that in no 
sphere of human affairs or empirical 
knowledge can it be properly maintained 
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that in any other sphere the technicality, 
in its essence, is a fault. For though this 
defect may be more noticeable in one 
science than in another, yet the principle 
of the technicality, properly so-called, 
characterizes every science. 

Thus it is because of the inability of 
any system of knowledge to entirely com- 
prehend and cover the field of its sub- 
ject-matter, when applied to it, that er- 
ror exists in all science. It should, as a 
consequence, appear perfectly obvious, if 
we consider the cause of this defect, 
that all sciences must necessarily be char- 
acterized by it, inasmuch as this cause, 
which we have already deduced, is 
fundamental, elemental, and universal. 

But although these statements are nec- 
essarily true, the technicality, as a fault, 
is attributed by the world chiefly to that 
particular science known as the law. Yet 
this is largely because of the custom of 
following superficial criticism without in- 
vestigating it. If other sciences than the 
law have surpassed it in progress and 
improvement, as critics say they have, it 
can be but for one principal reason,— 
they have been more technical than the 
law. For, as we have already indicated, 
progress in any science is but the ad- 
vancement of this science from the con- 
dition of maximum technicality to the 
condition of minimum technicality and 
maximum universality of application in 
its particular field of operation. So that 
the greatest degree of progress is true 
of the most technical science. The au- 
thor here is not stating that the law has 
or has not been greatest in progress 
among the sciences, or that the law is or 
is not the most technical of sciences. 
But the author does affirm a second time 
that, if the critics are correct in their con- 
tention that the law has, of all the prom- 
inent sciences, been the least progressive, 
it is most assuredly because the law has 
been less technical, and thus less capable 
of improvement. So that the critic sim- 
ply refutes and annuls his own statement 
when he says that the law is the most 
technical and least progressive of all 
sciences, for it cannot be both. The two 
characteristics are directly opposed and 
contradictory. For it cannot be said by 
anyone that the law has never made any 
progress at all, in view of the fact that 
















its progress has been so obviously monu- 
mental. Then if a science progresses 
with other sciences, but not as rapidly as 
they, this is true because it is not capable 
of progressing as rapidly; that is to say, 
its content and application are less de- 
fective, which is identical to saying they 
are less technical. It would be difficult 
to say which of the established sciences 
is most technical. But it should not be 
said that any one is, without first making 
sure that every investigation has been 
made of the science itself, in relation to 
all other sciences. 

The chief error, in the past, has been 
the overlooking of the fact that the law 
is but a part of human knowledge, and 
that its empirical side is heir to the same 
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The Last Case 


When we shall near the Silent Land, 
Reviewing life in all its phases, 
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defects which characterize this side of 
all other departments of the same total- 





ity of human knowledge. So that the 
same essence of error must be true of all 
sciences, howsoever imperfectly this fact 
has been heretofore apprehended. And 
the overcoming of this error, the di- 
minishing of this principle of the techni- 
cality, lies in the interrelation and co- 
operation of all the sciences,—in remand- 
ing to the source of imperfection in one 
the truths gathered from the investigation 
of others. 
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And face to face with death shall stand, 
To contemplate that worst of cases, 
Then may we have no terrors fearful, 


But meet it in a manner cheerful. 


If truth has been our guiding star 


And we have lived all wrong surmounting, 
As honest members of the bar, 

We shall not fear our last accounting, 
Nor feel we’re courting grim disaster 


In adverse findings of our Master. 


We'll leave a dear old world behind, 


But when we've ceased our litigation 
Our friends may consolation find 

To feel we’ve gained a higher station, 
Away from trouble and affliction, 
In Heaven’s fairer jurisdiction. 


Ul b-Ckttia 








Growth of Anti-Liquor Legislation 


BY LEE J. VANCE 
of the New York Bar 


[Ed. Note.—This is the second instalment of Mr. Vance's examination of the liquor laws. 
The first article appeared in our July 1914, number.] 


HE largest and most 
important part of our 
liquor legislation, 
statutory and judi- 
cial, has been created 
within a compara- 
tively recent period. 
Thus the output of 
liquor law in the past 
forty years is more 
than all such law pro- 
duced in the previous 
660 years; that is, 
from the first brief 
reference to one 

measure of wine and ale in Magna 
Charta, in 1215, down to the year 1875. 
The authors of a recent work on intoxi- 
cating liquors, which contains nearly 27,- 
000 citations, state that more cases have 
been reported since 1892 than had been 
reported previously thereto in all Eng- 
lish-speaking countries." 

This mushroom growth of liquor legis- 
lation is, for the most part, unsound. 
The legislatures, in enacting, amending, 
and repealing liquor statutes, usually at 
the demand of professional agitators and 
of amateur reformers, and the courts in 
making new and casual rules on this 
shifting state of the law, often swayed, 
as we have seen, by prejudice and senti- 
ment, have severally proceeded in their 
own ways, thus building up a body of 
liquor law which, on account of its 
unfairness, its wrong, and its injustice, 


1 Woollen & T. Intoxicating Liquors, (1912) 
Vol. I. p. iii. The 27,000 cases do not, of course, 
represent the sum total of the results of this 
recent flood of liquor legislation. For every 
case reported there are as many more not re- 
ported, including all those cases which do not 
come up because the persons affected cannot 
afford the litigation, while others sullenly sub- 
mit to infringement of their personal liberty 
and property rights, and to injustice, rather 
than to litigate their claims. 
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has done so much to breed chronic strife, 
graft, discontent, disorder, and lawless- 
ness in almost every state of the Union. 
The constant violation or neglect of any 
law, says ex-President William H. Taft, 
in referring to our anti-liquor legislation, 
leads to a demoralized view of ail laws.? 


A very brief and rapid review will 
show how far, in our anti-liquor laws, 
we have departed from the old rules of 
fair play, right, and justice. This seems 
to be necessary ; for certain partial views 
of the fundamental principles of law, 
as opposed to what is the temporary or 
casual rule, have found their way in 
court decisions and in the text writings. 


Liquor Legislation in England. 


Under the common law the manufac- 
ture and sale of ale, beer, and wine were 
regarded as a natural or inherent right. 
Any freeman in old England (and any 
woman for that matter) could make and 
sell these beverages without any license 
or any tax.? Indeed, all that a man had 
to do was to put a long pole on the top 
of which was a thick bush, above the 
front door of the house, and this was 
both notice and invitation to the public 
that they could obtain refreshments 
therein.* 

The three classes of places open to 

2Four Aspects of Civic Duty, p. 46. 

3In early days, when brewing was largely 
a domestic industry, the women helped to 
carry on the trade; hence the use of the terms 


— (feminine of brewer) and “ale- 
wife. 

# Hackwood, Inns, etc., of Old England, p. 
37. The custom of hanging a bush or branches 
of trees before the door of a tavern or wine 
shop goes back to the early days of the Roman 
Empire; so does the saying, “Good wine needs 
no bush.” Thus, the bush of the tavern be- 
came a trade emblem that preceded the use 
of signboards. 
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the public were the inns,’ the alehouses, 
and the winehouses. These institutions 
all date back to Anglo-Saxon times. 

The earliest English laws with regard 
to barter and trade were established by 
the town guilds and craft guilds. These 
bodies laid the foundations of our mar- 
ket law.® 

They first regulated the “assize” of 
bread and beer; that is, the sliding scale 
by which their values were adjusted as 
the price of corn went up or down. The 
rules were more or less local in force 
and effect, and it was to have the guild 
regulations uniform for the whole King- 
dom that a general assize of measures 
was established in Magna Charta in 1215. 

In the statute attributed to 51 Hen. 
III. or 13 Edw. I. the weight of bread 
and the quantity of beer, and the prices 
of both, are carefully adjusted as wheat, 
oats, and barley varied in price.” 

The first act that limited, except as 
to price, the natural and common right 
of any freeman in England to sell ale, 
beer, or wine, was passed at the end of 
the 15th century. It applied, however, 
only to the keeping of an alehouse. The 
statute of 11 Hen. VII. (1485) author- 
ized any two justices “to put away com- 


5 The Inns of the Court in London were 
originally provided for the lodging and enter- 
tainment of the law students. 

oe Growth of English Industry, 


Pp. 

7 Statutes of the Realm, folio, i, 199. This 
statute which is of considerable length and 
detail contains many obsolete terms and ex- 
pressions which are now hard to understand. 
It begins thus: “When a Quarter of Wheat is 
sold for xii d. then Wastel bread of a Farthing 
shall weigh vi I. and xvi s. But Bread Cocket 
(of a Farthing) of the same Corn and Bultel 
(meaning a sieve, hence of the same fineness) 
shall weigh more than Wastel by ii s.” As 
to beer or ale, “When a gente g of Wheat is 
sold for iii s. or iii s. iv d. and a Quarter of 
Barley for xx d. or ii s. and a Quarter of 
Oats for xvi d. then Brewers in Cities may 
and ought to sell two Gallons of Beer or Ale 
for a Penny, and out of Cities to sell iii Gal- 
lons for a Penny 

It provided that “If a Baker or Brewer were 
convicted of not keeping the assizes, they 
should be amerced according to the Quantity 
of their offense.” If he “offended often times 
and will not amend, then he shall suffer the 
Judgment of the Body, that is to say the Pil- 
lory.” And, “likewise the Woman Brewer 
shall be punished by the Tumbrell, Trebuchit, 
or Castigatorie, if she shall offend divers times 
and will not amend.” 
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mon ale-selling houses in towns and 
places where they should think conven- 
lent, and to take sureties of keepers of 
alehouses in their good behaving.” 

This statute was confirmed by the 
act of 5 and 6 Edw. VI. chap. 25 (1552), 
which was the first real licensing law. 
It empowered the justices of peace to 
select, from time to time, in their discre- 
tion, certain persons in each county or 
borough who could exercise the business 
of keeping an alehouse. 

Up to the time of the passing of the 
two statutes just mentioned, the right 
of anyone to sell alcoholic beverages was 
free, and required no government per- 
mit or license. The very fact that laws 
were passed limiting this common right 
plainly shows that previous thereto it 
had been unlimited. 

The three leading features of early 
English liquor legislation may be stated, 
as follows: (1) That the price of ale or 
beer and wine should be reasonable; (2) 
that the number of licenses or places 
should be adequate for the wants of the 
community ;® and (3) that the supply of 
ale or beer and wine should be sufficient 
for the popular demand.?° 

In a short time the Crown began to 
issue licenses at will or pleasure. Thus, 
in 1583 Queen Elizabeth granted many 
licenses to all sorts of persons to engage 
in the retail wine trade, which had been 
more or less monopolized by members 
of the Vintner’s guild, or mystery." In 


8 Woollen & T. Intoxicating Liquors, J 89. 

9 Sidney & B. Webb, History of Liquor Li- 
censing in England 1700-1830, p. 5, say: “What 
was of importance was the fact that Parlia- 
ment from the outset implied that the number 
of licenses was to be kept down to just enough 
to supply the legitimate wants of each neigh- 
borhood.” 

10 [Tn 1553 the authorities of the city of Lon- 
don ordered that, if it came to the knowledge 
of the mayor and aldermen that “any of the 
saide brewers of their frowarde and perverse 
myndes shall at any time hereafter sodenly 
forbeare and absteyne from bruyinge, whereby 
the King’s subjects should be destitute or 
onprovided of drynke,” the penalty was the 
confiscation of their breweries and the city 
council would put in others to supply ale for 
the King’s subjects. 

11 Simon, In Vino Veritas, p. 25. The Queen 
granted retail wine licenses to 2 drapers, 2 
grocers, 9 tailors, 4 haberdashers, 4 cloth- 
workers, 3 fishmongers, 1 dyer, 1 chandler, 1 
salter, 1 cook, and others. 
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renewing the Vintner’s charter in 1577, 
the Queen made this significant state- 
ment that everyone was free “to pursue 
such lawful calling whereby he may gain 
his living, as is most agreeable to his 
choice or taste.” 

The licensing acts of Parliament did 
not interfere with the royal prerogative 
to license tavern keepers and others sell- 
ing wine. Blackstone (Com. bk. L, 
chap. VIII.) refers to a seventh branch 
of the King’s revenue arising from wine 
licenses.® 

Having started, the Crown and Parlia- 
ment continued gradually to encroach on 
the rights of keepers of inns, taverns, 
and alehouses. This was true, however, 
of almost all other branches of trade. 
Considering the arbitrary and paternal 
manner in which the government for cen- 
turies interfered with labor and industry 
in England, the laws relating to the sale 
of ale, beer, and wine were, on the whole, 
as favorable as those regulating other 
traffic.'* 

Thus we see that for five hundred 
years—that is, from the 13th down to 





12 Dowell, History of Taxation & Taxes in 

England, Vol. 4, p. 137 
The revenues from this source were final- 
ly gry by act 12 Car. IT. chap. 25. 

Mr. C. Joyce in a recent article says: 
“Alnnehe the (liquor) traffic is not, at com- 
mon law, wrongful in itself or a nuisance per 
se, yet it has as a general rule been regarded 
with disfavor.” 20 Case & Comment, p. 443. 

This statement is hardly fair or candid. It 
gives a wrong impression. For several cen- 
turies labor legislation in England was harsh 
and one-sided; but it would be rather mis- 
leading to say that the different trades af- 
fected by such legislation were not, at com- 
mon law, wrongful in themselves or nuisances 
per se, and that they have as a general rule 
been regarded with disfavor. 

It might be added that from Chaucer, the 
first great English poet, the son of a royal 
butler, to John Ruskin, the son and grandson 
of wine merchants, the beer and wine trade 
in England have been as worthy and respec- 
table as any in the land. Its members have 
always been most prominent in financial, so- 
cial, and political life. 

In the United States during recent years 
one object of the radical temperance reform- 
ers has been to keep the liquor business from 
being worthy and respectable. They do not 
want to improve present conditions. As At- 
torney General Clancy, of New Mexico, found 
out, the agitators think “it is better that the 
saloons should be of the worst possible char- 
acter, so that sentiment may be created against 
them.” 20 Case & Comment, p. 469 
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the 18th century—the plain purpose of 
liquor legislation in England was regula- 
tion. Licenses to keep an inn, tavern, 
or alehouse during all this long period 
were rather freely given and obtained, 
and their cost was merely nominal. 

A significant change of policy in liquor 
legislation appears in the act of 1710, 
which imposed a stamp duty of 1 shilling 
upon licensed victualer’s annual beer li- 
cense. From this time on, the revenue 
feature of licenses becomes more and 
more prominent. The tax was small at 
first, in 1755 the stamp duty was made 
one guinea, and later it was raised to 
two guineas. 

The new duties were regarded as ex- 
tremely obnoxious by the people and 
as an infringement upon their rights. In 
fact, it was half a century or more be- 
fore Englishmen became reconciled to 
the license and excise duties.”® 

The new policy grew out of the press- 
ing needs for more revenues. The great- 
ly increased cost of government, together 
with enormous expenditures in foreign 
wars, had to be met by fiscal duties from 
licenses, as well as from articles of neces- 
sity and luxury. 

A license for police regulation is a 
different proposition in law from a li- 
cense for revenue.’® But the failure to 
distinguish between the two kinds of 
licenses runs all through our liquor legis- 
lation and through many decisions on 
such legislation. When taxes are im- 
posed on alcoholic beverages for the pur- 
poses of revenue, they are and should 
be higher than for the purposes of regu- 
lation, and stringent excise licenses for 
safeguarding the revenue become neces- 
sary for manufacturers and dealers. 

In England license duties have never 


15Dr. Samuel Johnson, in his Dictionary 
published in 1755, expressed the popular opin- 
ion when he defined excise as “a hateful duty” 
upon home-produced commodities. 

6 Dwight, Law of Persons and Personal 
Property, p. 435, states the elementary principle 
involved as follows: “One mode of exercise 
of the police power is through the medium 
of a license. It is highly important to dis- 
tinguish between such a license and one re- 
quired for revenue purposes. The latter is a 
mere revenue measure and has in it no ele- 
ment of police regulation. It is but the exer- 
cise, of the power to tax in a particular man- 
ner.” 
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been fiscal duties in the same way that 
excise and customs duties have been, and 
the courts there have always insisted 
upon the distinction between the two 
kinds of licenses. In the very recent case 
of Mellor and Others v. Lydiate in the 
High Court of Justice, King’s Bench Di- 
vision, decided July 31, 1914, the Lord 
Chief Justice in his opinion says: “The 
justice’s license was not required for 
revenue purposes. The object is to make 
the person who conducts and manages 
the business responsible to the justices 
for its proper and orderly conduct and 
management.?” 


Liquor Legislation in the Colonies. 


In the United States, as in England, 
the early restrictions on the sale of li- 
quors were imposed for police purposes 
to check disorderly conduct, excessive 
tippling, and drunkenness. The revenue 
feature was of little or no account. 

Not less important was the encourage- 
ment given in the Colonies to the manu- 
facture of liquors, more particularly the 
making of wine and beer.’® During the 
colonial period practically everyone, in- 
cluding the ministers, used alcoholic bev- 
erages of one kind or another. Some of 
our revolutionary leaders were interested 
in brewing or distilling—George Wash- 
ington had a distillery at Mount Ver- 
non.” Others, like General Putnam, kept 
an inn or tavern, which was the social 
and political headquarters of the neigh- 
borhood. 

A brief account of the early methods 
of licensing the traffic in the leading colo- 
nies may here be given. In Boston the 
selectmen first granted licenses for keep- 


17 Reported in Ridley’s W. & S. Circular of 
Aug, 11, 1914. 

Thus the Virginia assembly in 1619 passed 
an act compelling every householder to plant 
ten cuttings of vines; in 1660 the large pre- 
mium of 10,000 Ibs. of tobacco was offered for 
each “two tunne of wine” produced; and in 
1769, the assembly furnished the land, build- 
ings, and outfit to a French wine maker. A 
number of states with strict liquor laws have 
made exceptions in favor of the manufacture 
and sale of domestic wines. In California 
there is a State Commission of Viticulture to 
promote the grape and wine industry. 

19In his will President Washington left 
“the mill, distillery, and all other houses and 
improvements on the premises,” to Lawrence 
Lewis and his wife. 
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ing an “ordinary” or tavern.” They li- 
censed brewers and fixed the price of 
beer ;** they also approved persons apply- 
ing to the county court to still “strong 
waters” and retail the same.™ 

In the early Connecticut Code (1650) 
there is this statement: “For inasmuch as 
there is a necessary use of houses for 
common entertainment, and of such as 
retail wine, beer, and victuals, yet because 
there are so many abuses of that lawful 
liberty, there is need of strict laws and 
rules to regulate such an employment, It 
is, therefore, ordered,” etc. 

Here is a recognition of two important 
facts: (1) That there is “necessary use” 
of such houses as retail wine and beer; 
and (2) that the conducting of such busi- 
ness is “a lawful liberty.” 

In New Amsterdam to open a taproom, 
tavern, or inn it was necessary at first to 
obtain the consent of the Director Gen- 
eral and Council.* 

In 1653 an agreement was made where- 
by the excise was granted to the burgo- 
masters and shepens, and they made new 
ordinances from time to time and ap- 
pointed collectors, inspectors, and others 
to see that the excise was promptly paid 
by all tavern keepers and tapsters in the 
city.*4 

After the conquest of New Nether- 
lands, the province was divided into coun- 
ties, and English methods of licensing 
were introduced. The justices of the 
county now granted licenses for the re- 
tail sale of liquors. However, any 
three justices could grant exemptions 
from the statute for the regulation of 
inns and taverns. 

In the early Pennsylvania law, the gov- 
ernor licensed keepers of ordinaries, and 
only those who had been recommended by 
the justices of their counties could re- 
ceive a license.® 


a Boston Records (1634-1660) pp. 10, 107, 
112.) ° 

21 Boston Records (1634-1660) pp. 90, 91. 

22 Boston Records (1660-1701) pp. 15, 156. 

23 Records of New Amsterdam, edited by 
Fernow, vol. 1, p. 6. 

24Three ordinances, all dated August 28, 
1673, “regarding the paying and receipt of 
tapsters’ excise in the city of New Orange” 
are rather curious reading. Records, N. A. 
vol. 6, pp. 402-406. 

25 VanSchaack, Laws of New York, II. 647. 

26 Charter and Laws of Pennsylvania (1699) 
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In Virginia the county court licensed 
the ordinaries and limited the charges 
which they could make.*7 

Thus the different colonies had differ- 
ent methods of restricting or regulating 
the sale of liquor. This local policy con- 
tinued after the colonies became states; 
so that each state has been making its 
own experiments and its own failures 
in liquor legislation. The result is there 
are to-day nearly as many different sys- 
tems of dealing with the liquor traffic as 
there are license states.** 


Taxing Liquors for Revenue Purposes. 


When the Federal government was or- 
ganized, it soon became necessary to 
provide for additional revenue. The first 
act of March 3, 1791, imposing internal 
revenue duties, was found insufficient. 
In response to a resolution of the House, 
Alexander Hamilton, Secretary of the 
Treasury, who was familiar with the 
English excise system, presented March 
6, 1792, his celebrated report on “Spirits, 
Foreign and Domestic.” *® His masterly 
argument for an internal revenue policy 


and an excise on spirits laid the founda- 
tions for our present internal revenue 
system or department. 
Just as the very word ‘ 
obnoxious to Englishmen, so it was re- 
garded for many years as “a hateful tax” 


‘excise’ was 


by Americans. Not only the producers 
of spirits, but consumers generally, united 
in opposing the new tax. The people, 
says the historian McMaster, held it to 
be iniquitous, and. every man who paid 
it a public enemy.’ 

In 1794 collectors and inspectors of ex- 
cise were mobbed in western Pennsylva- 
nia, and the people of that region started 
a “Whisky Rebellion” which was only 
put down after President Washington 
and the governor sent troops to suppress 
a. 

Hamilton’s excise plans had always 


286-87. The statute of 1684 provided that “no 
keeper of such ordinary shall demand above 
seven pence half penny per meal by the head; 
which meals shall consist of beefe, pork, or 
such like produce of the country; with small 
beer.” 

27 Hening, Statutes at Large, I. 441, 522. 

28 John Koren in Nat. Municipal Rev. for 
Oct. 1913. 

29 See Heport in Hamilton’s Works, Lodge’s 
ed. Vol. II. 

80 History oF United States, vol. IT. p. 189. 
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been vigorously opposed as a matter of 
principle and policy by Thomas Jefferson 
and his followers, and, when they came 
into power, a bill was passed in 1802 for 
the repeal of all duties on stills and 
whisky, auction sales and retailers’ li- 
censes, refined sugar, etc. The next in- 
ternal revenue act of 1813 was passed as 
a war measure, and was repealed in 1818. 
From that year down to the Civil War no 
politician or statesman had the courage, 
or thought it good policy, to press an in- 
ternal revenue measure imposing taxes 
on different liquors. 


The act of July 1, 1862 (12 Stat. at L. 
432, chap. 119, Comp. Stat. 1913, § 490), 
“to provide internal revenue to support 
the government and to pay interest on 
the public debt” created the office of in- 
ternal revenue, and imposed a tax on in- 
comes over $600, and on cotton. Since 
then hardly a year has passed without 
Congress passing some law to amend or 
supplement the original act. The law of 
July 13, 1866 (14 Stat. at L. 98, chap. 
184), to reduce taxation changed “licen- 
ses” to “special taxes,” and required 
stamps on fermented liquors (beer). 
The act of July 20, 1868 (15 Stat. at 
L. 125, chap. 186, Comp. Stat. 1913, § 
5971(4)), revised the law relative to 
spirits and tobacco, and required stamps 
on distilled liquors. 

This new body of legislation raised a 
number of important constitutional ques- 
tions. Under the Constitution (art. L., § 
8) Congress is given broad and general 
power to lay and collect taxes, duties, 
imposts, and excises, but they shall be 
uniform throughout the United States. 
However, there is one exception,—that 
Congress can not tax exports,— and two 
qualifications. Congress must impose di- 
rect taxes by the rule of apportionment, 
and indirect taxes by the rule of uniform- 
ity.*4 | Thus the Supreme Court in 1866 
in the License Tax Cases, 5 Wall. 462, 
18 L. ed. 497, held that the act of July 
13, 1866, “to reduce internal taxation,” 
for the imposing of special taxes in place 
of requiring payment for licenses, re- 
moved whatever ambiguity existed in the 


81Income Tax Cases (Pollock v. Farmers’ 
Loan & T. Co.) 157 U. S. 429, 39 L. ed. 759, 
15 Sup. Ct. Rep. 673; Nicol v. Ames, 173 U. 
S. 509, 43 L. ed. 786, 19 Sup. Ct. Rep. 522. 











previous laws, and were in harmony with 
the Constitution and public policy. The 
court has also held that a tax upon the 
business of an insurance company is not 
a direct tax, but a duty or excise ; * that 
the tax in the war revenue act of June 13, 
1898, on sugar refining companies was 
not a direct tax, but a “special excise 
tax ;” 8% in brief, subject only to consti- 
tutional limitations, the taxing power of 
Congress reaches all usual objects of tax- 
ation.** 

The total annual revenue from the 
liquor trade to the general government is 
enormous, amounting in the fiscal year 
ending June 30, 1914, on spirits and beer 
to $219,651,196.8 In addition the trade 
contributes immense revenues to the vari- 
ous states and municipalities. The excise 
department of New York state collected 
from this source for the fiscal year end- 
ing September 30, 1914, the sum of 
$18,109,260; the revenue from the city 
of New York alone for the same year 
being $11,325,702, of which the state 
received $5,662,851. 

Aside from yielding these great nation- 
al and state revenues, the different 
branches of the liquor trade—wine mak- 
ing, brewing, and distilling, together with 
the wholesale and retail business—have 
many extensive ramifications in our in- 
dustrial, economic, financial, political, and 
social fabric. When we consider the 
hundreds of millions of dollars invested 
in lands,: buildings, and equipments; the 
tens of thousands of people directly em- 
ployed, and the tens of thousands of peo- 
ple indirectly interested in the industries 
which supply their products to the liquor 


82 Pacific Ins. Co. v. Soule, 7 Wall. 433, 19 
L. ed. 95. 

88 Spreckels Sugar Ref. Co. v. McClain, 192 
U. S. 397, 48 L. ed. 496, 24 Sup. Ct. Rep. 376. 

84 Knowlton v. Moore, 178 U. S. 41, 44 L. 
ed. 969, 20 Sup. Ct. Rep. 747. 

85 The “special taxes” now imposed include 
$200 per year on rectifiers of distilled spirits 
of 500 barrels or more; less than 500 barrels, 
$100; wholesale liquor dealers pay $100; retail 
dealers, $25; brewers of 500 barrels or more, 
$100, less than 500 barrels, $50; wholesale 
dealers in malt liquor, $50; retail dealers, $20. 

In 1872 the tax on spirits was made 70 cents 
per proof gallon; in 1875 it was 90 cents per 
gallon; and in 1894 it was raised to $1.10 per 
gallon, the present figure. In 1862 the tax 
on beer was made $1 per barrel of 31 gallons; 
in 1898 (war revenue act) it was raised to $2 
per barrel; in 1 it was reduced to $1 per 
barrel; in 1914 (emergency revenue act) $1.50 
per barrel. 

86 Dwight, Persons & Personal Property, 
p. 436. 
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trade, such as barrels, boxes, bottles, 
labels, corks, horses and wagons, auto- 
mobiles and trucks, etc. ; the thousands of 
growers of and dealers in the materials 
used in the manufacture of wines, beer, 
and liquors; the scores of other busi- 
nesses affected, from banks and insur- 
ance companies to advertising and news- 
papers,—when we consider all these 
things, we begin to understand why there 
must be constructive rather than destruc- 
tive liquor legislation. The problem is not 
such a simple one as many of our prohibi- 
tion advocates would have us believe. 
The very simplicity of a prohibitive act, 
which can be put in less than one hun- 
dred words, often disarms suspicion as 
to its deceptiveness and its weakness. 
To prohibit the manufacture and sale of 
all alcoholic beverages seems (to some 
people) like a short way to quick results. 
Thus our prohibition legislation has 
some of the characteristics of a get-rich- 
quick scheme, being merely a get-good- 
quick method. 

While the general government started 
to tax the liquor trade for revenue at an 
early date, the states have done so only 
within a recent period. It was not until 
the present so-called “high license sys- 
tem” was introduced some thirty-five 
years ago that retail liquor dealers began 
to be heavily taxed for revenue purposes. 
Previous to that time licenses, when 
granted, were obtained at rather nominal 
or small cost. The Slocumb law of 1881 
in Nebraska fixed the minimum license 
fee at $500 in places of less than 10,000 
inhabitants, and at $1,000 in cities. Two 
years later high license laws were passed 
in Missouri and Illinois, which example 
has been followed by most of the other 
license states. At the present time in our 
large cities license fees run from $1,000 
to $2,500, and in some cities they are held 
at a big premium; for example, in Boston 
retail liquor licenses have sold for as high 
as $9,000 and $10,000. 

Contrary to the fundamental rule,** a 
license considered as a police measure is 
now treated as a mode of taxation. The 
general trend of liquor legislation is in 
the direction of high license and strict 
regulation. 


fn 
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His Second Case 


BY SAMUEL C. DURBIN 
of the Chickasha (Okla.) Bar 


HEN Colonel How- 
ard was angry he 
was eloquent. In or- 
dinary moods he was 
deliberate in speech 
and action; a lawyer 
of the type who split 
hairs with technical 
precision and demur 
to every undotted “i” 
or uncrossed “t” in 
the adversary’s com- 
plaint. But when the 
colonel was in a fight- 
ing mood, when the 

decks were cleared for action, invective, 
sarcasm, and ridicule were hurled at his 
opponents as from a cannon. It is hard 
to explain how such a transformation 
could take place in a mild-mannered, 
studious gentleman, nor did his col- 
leagues attempt to explain. They were 
content with the knowledge that the sharp 
fight would be followed by a placid calm. 
With a single exception, every member 
of the Grady county bar had been a tar- 
get for the colonel’s shafts. That fortu- 
nate exception was Harry Herndon, just 
from an eastern law school, who had but 
recently hung out his shingle in the 
metropolis of this western county. To be 
strictly accurate, it was not a shingle but 
a gold-lettered glass sign of unusual pat- 
tern and dimensions, imported direct 
from Chicago, which at the same time 
testified to the originality and daring of 
its owner, and proclaimed to the world 
the office of “Harry Herndon, A.B., 
LL.B., Attorney and Counselor at Law.” 
He had met the colonel, but not as yet 
in forensic combat, though on the same 
day upon which this story opens, he had 
narrowly missed such an opportunity,— 
the two having been opposed in a suit in 
the district court. It chanced, however, 
to have been a suit upon a promissory 
note, where eloquence was of no avail; 
and the colonel, after having raised a 
number of technicalities and compelled 
his opponent to amend his petition once 


or twice, was obliged to submit to the 
inevitable and permit judgment to be 
rendered against his client. 

Perhaps the fact that the colonel had 
not found occasion to disburden himself 
of the speech upon his mind was the 
cause of his outburst upon that evening, 
although the proximate cause was some- 
thing entirely different, and this it will 
take a few words to explain. 

The colonel lived in an old-fashioned, 
three-story house on the very edge of 
the city, alone with his daughter Grace, 
a beautiful and vivacious girl of eighieen, 
just let loose from a strict boarding 
school. Immediately outside the city 
and adjoining the colonel’s extensive 
lawn, was Clearwater Park, famous as 
a place of summer amusement through- 
out the state, and indeed throughout the 
West. Now it happened that the young 
lawyer, being not yet over-burdened with 
the cares of his new profession, or, per- 
haps, desirous of celebrating his first 
legal victory, had taken an afternoon off 
for the purpose of visiting this park. As 
adventurous spirits in some manner seem 
to be drawn together, he there happened 
to meet the colonel’s daughter, and final- 
ly, after they had engaged in a number of 
thrilling amusements, of which a trip to 
the clouds in a captive balloon was most 
notable, he walked with her to her home, 
not leaving until just as the colonel ar- 
rived. 

A brief cross-examination revealed the 
truth, and the colonel was furious. 

“A fine acquaintance you have picked 
up, Grace,” he began. “Do you know 
what you are doing, and who he is?” 

“T understood he was a friend of 
yours. Or, rather, he said that he knew 
you,” she replied. 

“T see,” he returned. “The reason you 
talked to him, a stranger. in a public 
park, and risked your life with him 
on the coaster, in the swimming pool, 
and in the balloon, is merely because he 
was a friend of mine, and you thought 
it your duty to be courteous to one of 
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your father’s friends. Such an example 
of filial devotion has been unheard of in 
modern times. No parallel since the days 
of Tullia, I may say.” 

The colonel’s classical allusions were 
too much for his daughter. Moreover 
she knew that argument was futile and 
only served to prolong a disagreeable 
scene. She therefore discreetly remained 
silent until her father’s sarcasm had spent 
its force, and then at a favorable mo- 
ment placed her arm upon his shoulder 
and whispered gently in his ear. 

In an instant the skies cleared and the 
colonel became himself again. “Pardon 
me, Grace,” he said, “I did not intend to 
be rude to you, for you are my good little 
girl and have always been, I know. I 
will not ask you to refuse to speak to him 
again, for on some occasions it may be 
necessary and proper, but I will ask you 
not to leave this house for the purpose 
of meeting or talking with him.” 

“Not to leave the house to meet him,” 
she repeated. “I promise that I will not 
do that.” 

“And in order that you may not be 
annoyed further by his impertinence, I 
shall forbid him to come upon these 
premises,” he concluded. 

She seemed about to reply, and opened 
her mouth as if to speak, but said noth- 
ing, and the subject was not referred to 
again on that evening. 


In the meantime the subject of the 
colonel’s wrath, unaware of the storm 
which he had raised, had returned to his 
room, where he spent several hours be- 
fore retiring, in meditating over the hap- 
penings of a most eventful day. The 
next morning he was still in the clouds 
when a deputy sheriff stepped into the 
office. Immediately the young lawyer 
was alert with the thought that the fame 
of his first victory had become known 
and brought him a second case. How- 
ever, with a half-concealed smile the of- 
ficer handed him an imposing looking 
document and withdrew. Herndon 
opened the paper and read— 


To Harry Herndon, Esq., 
City. 
Sir :-— 


You will hereby take notice that on 
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and after this date you are forbidden to 
set foot upon or otherwise trespass upon 
my premises located on North Garfield 
street of this city. My office and library 
doors are open to you at all times as 
heretofore. 
Very respectfully yours, 
John Clarkson Howard. 


He read the note carefully, amused 
and, secretly, half pleased, for what 
youth of twenty-one is not flattered at 
being taken for a Lothario or even a 
Lovelace? The inference as well as the 
literal meaning seemed perfectly plain. 
Colonel Howard was ready to extend to 
him the utmost professional courtesy, 
but had forbidden him to trespass at his 
residence. In other words, and the 
young man smiled at the thought, the 
colonel was quite willing to recognize him 
as a brother, but not as a son. Evi- 
dently, too, the dean of the Grady county 
bar was demanding only his legal rights, 
for Herndon, though forbidden to tres- 
pass upon the premises, was not forbid- 
den to communicate with Grace. How 
very fortunate that this was the case, he 
thought, for he had an engagement with 
the girl to call upon her at her home, and 
it would now seem advisable to change 
the place of meeting. He concluded, 
therefore, while the matter was fresh 
upon his mind, to call her by telephone. 

“You are up early, Miss Howard,” he 
began in his most polite tones when a 
lady’s voice had answered his call. 

He heard an indistinct reply, and in a 
moment another party on the line. “This 
is Mr. Howard’s office, not his resi- 
dence,” a gruff voice replied. “We are on 
the same party line, however. You say 
you are Harry Herndon and have re- 
ceived my notice. There is no explana- 
tion to be made. That notice meant ex- 
actly what it said. Good day, sir.” 

For a moment he was dazed, but only 
for a moment. Ready and resourceful, 
he quickly decided upon his next move. 
Since the colonel and his vigilant office 
girl were carefully guarding the party 
telephone, he would communicate with 
Grace by letter. So he wrote a brief 
note, and posted it in time to be deliv- 
ered by the afternoon carrier. 

A few hours later a young man whom 
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he recognized as a clerk in Colonel 
Howard's office entered with a letter in 
his hand. “Mr. Herndon,” he said, “the 
colonel asked me to return to you this 
letter, which he says you have evidently 
misdirected.” 

Herndon took the letter which he had 
posted a few hours before, and for the 
first time realized that all the mail for 
the Howard family was delivered at the 
office. How stupid of him not to have 
thought of this before. He mumbled 
something in reply, and the messenger 
withdrew, with a broad smile of triumph 
upon his face. 

That smile was too much. Herndon 
tore the letter into bits, threw them into 
the waste basket, and kicked over the 
basket. Then, as if to apologize for his 
loss of temper, he set the basket upright 
and picked up the bits of paper from the 
floor. 

So far as he was concerned, Colonel 
Howard and his daughter might go to 
Mexico or some other place. He didn’t 


care a cent of stage money for either. 
Of this he felt certain. That he, experi- 


enced in the ways of the world, should 
lose his heart to a pretty girl he had 
flirted with at the park was too absurd. 
And yet, as his anger moderated and he 
considered the matter, he had to confess 
that his manly pride had been wounded. 
He had been treated as an inferior by the 
colonel, and, worse still, he had been out- 
witted and beaten. While he felt cer- 
tain that he cared nothing for the fruits 
of victory, yet he was determined to win. 
From a professional standpoint he had 
always viewed with admiration the liti- 
gious client who was moved to action 
neither by the principle involved, nor by 
the result of his lawsuit, but solely by a 
desire to finish what he had started. In 
this, his second case, he was his own liti- 
gious client, who cared nothing for the 
subject in litigation, nor for anything 
except to win. Already he could imagine 
the colonel chuckling with satisfaction, 
he could hear his brother lawyers retell- 
ing the story with embellishments. He 
could feel the disdain of the little ad- 
venturess, who was responsible for his 
present difficulty—the girl who had 
seemed to admire him for his strength 
and daring, who had thought of him as 


Case and Comment 


one who would not hesitate to navigate 
the air, to hunt lions in the jungle, or face 
the cannon’s mouth for her sake. Her 
admiration would now be changed to con- 
tempt. 

Why not deliberately disobey the order 
of the colonel, and pay his call as if noth- 
ing had happened, leaving the next move 
to the colonel? But what would the next 
move be? A fine in the police court? 
That would hardly be in keeping with 
the dignity of the colonel. A suit asking 
damages for the trespass? Hardly that, 
even; more likely he would ask for an in- 
junction, setting forth the trespass after 
warning, and the insolvency of the de- 
fendant. Alas, too true! Even the se- 
date judge would treat it as a joke, but at 
whose expense would it be? It was not 
difficult to answer this question. 

No, he could not afford to violate the 
colonel’s legal rights after explicit warn- 
ing. He owed it to his profession to 
keep within the law, and to fight it out 
as it had started, as a battle of wits. 

But, after all, he thought, why had the 
colonel treated him in this rude manner? 
Until yesterday they had been the best 
of friends. Surely a lawyer of the stand- 
ing of Colonel Howard was not vexed 
because he had lost a little case, which 
he had no reasonable right to expect to 
win. Perhaps the colonel despised him 
for the mistakes he had made in handling 
his case, slight and technical though they 
were, yet fatal but for the leniency of 
the court. At any rate he owed the col- 
onel a debt of gratitude for having taught 
him, in his first lesson in the school of 
experience, that cases are often won by 
technical accuracy, and often easily lost 
by slipshod, careless methods. 

Reflecting thus, he sat down to study 
his own case calmly, and picked up the 
colonel’s notice. Though its meaning had 
seemed entirely clear, he read it again 
carefully. Everything was plain except 
one word; and that the vital word, “tres- 
pass.” Of course, in a general sense he 
had used the word hundreds of times, but 
what was its precise and definite mean- 
ing? He opened his law dictionary, and 
read that a trespass in its technical sense 
is any injury to the real property of 
another. Though the injury might be 
very slight, no more than touching the 











vegetation, the offense would nevertheless 
be a trespass. He could not even drop 
a note upon the lawn. Nor could he 
send a messenger to the house, for what 
he could not do himself he could not 
do by another. But suppose he should 
fly above the premises, injuring nothing 
and touching nothing in any way con- 
nected with the real estate, would that 
be a trespass? With the question came 
an inspiration, and he spent the remain- 
der of the evening in careful study. 


The next morning as Grace sat upon 
her porch, she saw the captive balloon 
make an unusual and extraordinary 
flight. It rose to a height of several hun- 
dred feet and then began to descend in 
her direction as if drawn by a cord from 
some place beyond. Lower and lower 
it descended until she had no difficulty 
in recognizing the person in the basket. 
“Good morning, Miss Howard,” he 
called, when he was hardly more than 
50 feet above the lawn. “I just dropped 
down to pay my morning call. Come 
down upon the lawn so I can talk to 
you.” 

She shook her head and replied, “Fath- 
er won't let me.” 

“Won't let you?” he echoed. 

“He told me not to leave the house to 
talk to you, and I promised,” she said, 
and naively added after a moment, 
“Can’t you come up closer to the house ?” 

“Can’t possibly do it,” he called. “I 
am forbidden to trespass upon these 
premises, and this air ship sways so I 
would be certain to touch the house. 
That would be a trespass, you know.” 

But he must make the attempt, for 
at this distance he might as well have 
been across the street with a megaphone. 
After a few minutes of effort and sig- 
naling to his assistant, the balloon as- 
cended until he was but a few feet above 
the house. 

“Good,” she called. “Stay there, and 
I will come up on the roof.” 

She ran upstairs, crept through the 
window upon the roof of the porch, and 
climbed up the slope of the roof to its 
ridge. 

“What does it all mean?” she asked. 

“T couldn’t reach you by ’phone or let- 
ter, and was, as you know, positively for- 
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bidden to come upon the grounds, so 
nothing was left but the air route.” 
, “But I must hurry,” he con- 
tinued. “It will be rather inconvenient 
for me to call in this manner this even- 
ing, so what do you say to postponing 
our date until Sunday evening after 
church? Of course you wouldn’t go to 
church to meet me or talk with me, but 
if I knew where you would attend church 
I might arrange to worship there also.” 

“Father and I attend the Methodist 
Church,” she answered gravely. 

“Well, then, you come down town 
some particular evenings, do you not?” 
he continued. 

“Father and I motor down town quite 
often in the evening,” she replied. 

The situation was fast growing des- 
perate. “When may I see you again?” 
he asked. 

“Never,” she responded gravely. 

“Too long to wait,” he replied instant- 
ly. ‘Name some other date, Monday 
evening at the Cozy?” 

She shook her head. 

Now, a certain amount of maidenly re- 
sistance was to be expected, but this was 
too much, especially at a time when his 
minutes were so precious. 

“Don’t jolly me now, girl,” he said. 
“Tell me when and where I may see 
you.” 

“T am in earnest,” she replied. 

“Then you don’t care to continue our 
acquaintance,” he said, for the first time 
in his life addressing her in a serious 
manner. 

“Acquaintance?” she repeated. “You 
call it that? Most people would not, I’m 
afraid. I’m not very conventional— 
would not be up here if I were, and yet I 
really believe that father is more than 
half right. I had a good time with you 
day before yesterday. That was a real 
thrill, and we don’t have many thrills 
here. To-day was another, but to con- 
tinue—I think not.” 

“Then we are strangers?” he inquired 
seriously. 

“We are,” she said decisively. A 
mischievous smile played upon her fea- 
tures as she added, “as yet.” 

“Oh, I see,” he replied, in his old-time 
buoyant manner. “As yet we are stran- 
gers. Out of court again, but with per- 
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mission to amend my pleadings. Well, 
people in the park are getting curious, my 
steed is restless, which means that John 
is having trouble with the rope, so I 
must leave you to soar aloft. However, 
we shall meet again, or yet, I should 


, 


say. 


The following morning, in obedience 
to a summons, Herndon went to the col- 
onel’s office and was shown into a private 
room. “I need hardly explain my pur- 
pose in requesting this interview,” the 
colonel began, “but I have been informed 
of your most extraordinary way of mak- 
ing a call at my residence without tres- 
passing upon my grounds. The legal 
question you have raised is certainly a 
most interesting one. Perhaps in the 
days of Coke, Littleton, and Blackstone 
it was not considered a trespass to pass 
over the land of another in an air ship, 
for reasons that are obvious, though it 
was well recognized that the rights of 
the owner of the soil extended to the 
heavens. Even under the changed con- 
ditions of to-day it seems to me more 


than doubtful whether the privacy of 
one’s home may be invaded, and one’s 
life and property endangered by air craft 


over head. ‘It does not seem possible 
on the principles of the common law to 
assign any reason why an entry at any 
height above the surface should not also 
be a trespass,’ observes a learned writer 
in Webb’s Pollock, Torts, p. 423. Doubt- 
less you have studied this question with 
care, and think otherwise, and I confess 
that great practical inconvenience would 
result when air navigation becomes com- 
mon, if no one could legally make flights 
off his own premises, except with per- 
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mission of the owners of the soil over 
which he passes. 

“However, in the present instance it is 
quite possible that you have not been 
guilty of a trespass. Lord Ellenborough 
seems to have doubted that aeronauts 
were liable to an action of trespass for 
passing over the fields. In Kenyon v. 
Hart (1865) 6 Best & S. 249, 34 L. J. 
Mag. Cas. N. S. 87, 11 Jur. N. S. 602, 
11 L. T. N. S. 733, 13 Week. Rep. 406, 
Lord Blackburn said: ‘I understand the 
good sense of that doubt, though not the 
legal reason of it.’ At any rate you 
are entitled to the benefit of the doubt. 

“But now to the point. I believe in 
law—even technical law, not merely for 
courts, but for society. Remove respect 
for orderly and systematic methods of 
procedure in courts, and for established 
conventions in society, and we have con- 
fusion, if not something worse. Now, 
my daughter is young, too young to en- 
tertain any serious thoughts about young 
men. You doubtless feel that for some 
time to come you should give your undi- 
vided attention to your profession, and 
in this you are right. However, if you 
two care to meet, it is not necessary that 
you do so in the public park or on the 
housetop. I am frank to say that I like 
your spirit, and if you have no other en- 
gagement for this evening, I should be 
glad to have you dine with us.” 


Now, two years later, one of the lead- 
ing law firms of Grady county is Howard 
& Herndon, the members of which live 
in the old-fashioned house in the suburbs. 
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Constitutional Lintetions “ 
Applied to the Initiative 
and Referendum 


HE aim of initiative and referendum 

legislation has been to bring the pow- 
ers of government nearer to the people 
and make the government more respon- 
sive to the people. It is urged that the 
people are the source of all power, and 
that the government should be brought 
as close as possible to this ultimate source 
of power so that it may the more readily 
respond to its will. It is not the purpose 
of the present article to enter into any 
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discussion as to whether a quick response 
of government to the will of the people, 
that is, the majority, is desirable or un- 
desirable, but to show how even in this 
movement toward a more popular gov- 
ernment, there are still some checks and 
balances to prevent, in some instances, 
the popular will from having the force 
and effect of law. The checks and bal- 
ances referred to are the constitutional 
limitations. 

The manner of altering constitutional 
limitations, however, has been changed so 
that these checks can be removed or al- 
tered, if the popular will so desires, much 
more readily than formerly. In fact 
a court, referring to the system in effect 
in its jurisdiction, states that under such 
system, “a clause of the organic act ap- 
pears to control only the legislative as- 
sembly, since it requires no more effort 
nor any greater care to amend a clause 
of the Constitution than it does to enact, 
alter, or repeal a statute, for a majority 
vote is sufficient to give sanction to a 
bill, and no greater vote is required to 
amend the fundamental law.” State v. 
Schluer, 59 Or. 18, 115 Pac. 1057. The 
distinction, however, between legislative 
enactments and constitutional amend- 
ments is still maintained, so that the 
elector may know whether he is voting 
to alter the fundamental law or merely 
for the enactment of a legislative meas- 
ure. 

While the manner in which consti- 
tutional alterations may be made has 
been made easier, it does not follow that 
initiative and referendum enactments are 
not subject to appropriate constitutional 
limitations; in fact, it is held that such 
enactments are subject to appropriate 
constitutional limitations. This is true 
even where it is sought to alter the ex- 
isting Constitution by initiative or ref- 
erendum measures. Thus it has been 
held that an amendment to the Con- 
stitution conferring initiative and ref- 
erendum powers with reference to pro- 
posing amendments to the Constitution 
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does not abrogate an existing constitu- 
tional provision limiting the number of 
amendments that may be proposed or 
submitted at the same time to three in 
number, in the absence of anything in the 
amendment conferring initiative and ref- 
erendum powers, indicating an intention 
to repeal the existing constitutional pro- 
vision. State ex rel. Little Rock v. Don- 
aghey, 106 Ark. 56, 152 S. W. 746. 

On the contrary, under a constitutional 
amendment reserving to the people power 
to propose amendments to the Constitu- 
tion, and to enact or reject the same at 
the polls, independent of the general as- 
sembly, making no limitation as to the 
number of amendments that may be so 
proposed, but, on the contrary, requiring 
the secretary of state to submit all meas- 
ures initiated by the people for adoption 
or rejection at the polls in compliance 
therewith, there is no limitation upon the 
number of amendments that may be pro- 
posed or the number of articles that may 
be amended, initiative amendments not 
being governed by a constitutional pro- 
vision that the general assembly shall 


have no power to propose amendments 
to more than six articles of the Con- 


stitution at the same session. People 
ex rel. Tate v. Prevost, 55 Cal. 199, 134 
Pac. 129. 

Apart from some small differences, in 
the wording of the Arkansas and Colo- 
rado Constitutions, there is a difference in 
principle in these decisions, the Colo- 
rado court taking the view that, without 
a limitation in the initiative and refer- 
endum amendment, the power to propose 
amendments is not limited by existing 
constitutional provisions, while the Ar- 
kansas decision does so limit this power 
in the absence of anything in the initia- 
tive and referendum amendment indicat- 
ing an intention to repeal existing con- 
stitutional provisions. 

While holding the constitutional lim- 
itation binding generally, the Arkansas 
court holds that where there is an ir- 
reconcilable repugnancy between a con- 
stitutional amendment conferring initia- 
tive and referendum powers and existing 
constitutional provisions the existing con- 
stitutional provisions must yield. Thus, 
an existing constitutional provision that 
amendments proposed to the Constitu- 
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tion shall be published for six months im- 
mediately preceding the next general 
election must yield to a subsequent enact- 
ment conferring initiative and referen- 
dum powers, which provides that initia- 
tive petitions shall be filed with the 
secretary of state not less than four 
months before the election at which they 
are to be voted upon. Grant v. Hard- 
age, 106 Ark. 506, 153 S. W. 826. 

Legislation, likewise, proposed by the 
initiative is subject to the same consti- 
tutional restrictions as legislation pro- 
posed by the legislature. State ex rel. 
Halliburton v. Roach, 230 Mo. 408, 139 
Am. St. Rep. 639, 130 S. W. 689; 
State ex rel. Gibson v. Richardson, 48 
Or. 309, 8 L.R.A.(N.S.) 362, 85 Pac. 
225; Kadderly v. Portland, 44 Or. 120, 
74 Pac. 710, 75 Pac. 222. 


Thus, in State ex rel. Davies v. White, 
36 Nev. 334, 136 Pac. 110, 50 L.R.A. 
(N.S.) 195, it was held that an ordi- 
nance conferring a special privilege could 
not be enacted by initiative and referen- 
dum any more than it could by the city 
council. 


But a bill initiated by a petition and 
ratified by the electors need not be sub- 
mitted to the governor for his approval 
or rejection in order that it may become a 
law, under a constitutional provision 
reserving initiative and referendum pow- 
ers, which does not direct that it be 
presented to the governor, although a 
constitutional provision applicable to 
general legislation requires such submis- 
sion. State v. Kline, 50 Or. 426, 93 Pac. 
237, approved in State v. Pacific States 
oa & Teleg. Co. 53 Or. 162, 99 Pac. 
427. 


Existing constitutional provisions yield 
to legislation designed to carry into ef- 
fect initiative and referendum provisions, 
where the constitutional amendment re- 
serving initiative and referendum powers 
in effect provides that the manner of exe- 
cuting the reserved power shall be pre- 
scribed by general laws. The legislation 
itself does not alter the existing con- 
stitutional provisions, but the constitu- 
tional amendment reserving the powers, 
as above stated, effects the amendment 
subject only to such provision of law 
as shall make it available. 











Thus a constitutional amendment re- 
serving initiative and referendum pow- 
ers, and providing that the officers who 
have duties to perform in reference 
thereto shall be guided by the general 
laws, and the act submitting the amend- 
ment until legislation shall be especially 
provided for, carries with it all power 
essential to make its provisions effective, 
and any part of the Constitution pre- 
viously in force, so far as in conflict or 
inconsistent therewith, is by its adop- 
tion necessarily repealed. State v. Lang- 
worthy, 55 Or. 303, 104 Pac. 424, 106 
Pac. 336. 

A municipal charter provision relat- 
ing to the time when ordinances shall 
go into effect is subordinated, by a con- 
stitutional provision reserving initiative 
and referendum powers to the people, to 
such legislative provisions as are therein 
authorized for the effectual exercise of 
the referendum, so that when, in carry- 
ing out the provisions of the initiative 
and referendum, the legislature enacts a 
different time for the taking effect of 
ordinances, the charter provision is su- 
perseded, notwithstanding the Constitu- 
tion provides that the legislature may not 
amend or repeal a municipal charter. 
Long v. Portland, 53 Or. 92, 98 Pac. 149, 
rehearing denied in 53 Or. 99, 98 Pac. 
1111. 

It is thus seen that so far as consti- 
tutional limitations are concerned initia- 
tive and referendum enactments have 
stopped at making it easier to alter or 
amend the fundamental law. This 
change is characteristic of the present 
age, for it is an age that is impatient of 
restrictions ; that is, restrictions imposed 
by others. To break these down, and 
place restrictions created by us in their 
stead, is an ambition that haunts us. 
While we revere the fathers who have 
created these Constitutions, there is a 
strong tendency to ask with one of the 
fathers who himself had a part in shap- 
ing these Constitutions in a way that 
implies a negative answer, whether one 
generation can bind all others in succes- 
sion forever. The answer comes back 
very emphatically to-day that it cannot. 
In fact in many instances, Constitutions 
do not endure for the generation that 
gave them birth—W. A. Estrich. 
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Responsibility of Customer for 
Loss of Money Taken from 
Gas Meter 


A NOVEL question is decided in Bivr- 

mingham, R. Light & P. Co. v. Pratt, 
— Ala. —, — L.R.A.(N.S.) —, 65 So. 
533, upholding a clause in a contract 
between a gas company and a customer 
using a prepayment meter, providing that 
in case the said meter, or the money, or 
any part thereof deposited therein, shall 
be lost or stolen, or shall be removed by 
any person other than the agents of said 
company, the consumer shall pay the 
company on demand the amount of 
money so lost, stolen, or removed. The 
decision does not discuss the question, 
but rather seconds the decision of the 
appellate court below (10 Ala. App. 273, 
64 So. 510), wherein it was said: “We 


are aware of no rule of law which would © 


render invalid and unenforceable an un- 
dertaking of a consumer of gas, sup 
plied in the way above mentioned, to be 
responsible for the loss or theft of the 
money deposited in payment of it, while 
that money is in the agreed receptacle for 
it on his own premises. By such an un- 
dertaking he merely insures the safety 
from violence or theft of the money de- 
posited for gas as desired before it gets 
into the possession or under the cgntrol 
of the party entitled to it, and while it 
is in the agreed place of deposit on the 
premises served through the meter of 
which the consumer makes use. The 
law does not forbid the assumption of 
such risk by a consumer of gas who con- 
tracts for such a method of service. It 
is not made to appear that the plaintiffs 
desired or consented to be supplied with 
gas in any way except through the pre- 
payment meter for the use of which they 
contracted.” The contention of the cus- 
tomer seems to have been that it is con- 
trary to public policy for a public service 
corporation te make the assumption of 
such a liability by the customer, irre- 
spective of the question of his want 
of negligence or other wrong, a condi- 
tion of its rendering public service; and 
this view will doubtless make the strong- 
er appeal to the general sense of justice. 
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Recovery by Foreign Corporation 
for Goods Sold 


“THE right of a foreign corporation to 

demand and enforce payment in the 
local courts, of the purchase price of 
merchandise which it has lawfully sold 
within the state in interstate commerce, 
may not be conditioned upon the previous 
appointment of a resident agent upon 
whom process may be served in any ac- 
tion against the corporation, and the fil- 
ing and recording of copies of such ap- 
pointment and of its charter. So decides 
the Supreme Court of the United States 
in Sioux Remedy Co. v. Cope, U. S. Adv. 
Ops. 1914, p. 57, 59 L. ed. —, 35 Sup. 
Ct. Rep. 57. Mr. Justice Van Devanter, 
speaking for the court, says that this 
right to demand and enforce payment 
for goods sold in interstate commerce, if 
not a part of such commerce, is so di- 
rectly connected with it, and is so essen- 
tial to its existence and continuance, that 
the imposition of unreasonable condi- 
tions upon this right must necessarily 
operate as a restraint or burden upon in- 
terstate commerce, and added: 

“We think that when a corporation 
goes into a state other than that of its 
origin to collect, according to the usual 
or prevailing methods, the purchase price 
of merchandise which it has lawfully sold 
therein in interstate commerce, it is there 
for a legitimate purpose of such com- 
merce, and that the state cannot, con- 
sistently with the limitation arising from 
the commerce clause, obstruct or hamper 
the attainment of that purpose. If it 
were otherwise, the purpose of the Con- 
stitution to secure and maintain the free- 
dom of commerce by whomsoever con- 
ducted could be largely thwarted by the 
states, and the commerce itself seriously 
crippled.” 


Prohibiting Employment of Minor 
in Hazardous Occupation 


RECENT decision by the United 

States Supreme Court holds that 
prohibiting the employment of children 
under the age of sixteen years in vari- 
ous hazardous employments does not take 
liberty or property without due process 
of law, although the statute is so con- 
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strued by the highest court of the state 
that a violation of its provisions gives a 
right of action on behalf of an illegally 
employed minor if injured in the course 
of such employment, even if the employ- 
er acted in good faith, relying upon the 
representation of the minor that he was 
over sixteen. Sturges & B. Mfg. Co. v. 
Beauchamp, 231 U. S. 320, 58 L. ed. 245, 
— L.R.A.(N.S.) —, 34 Sup. Ct. Rep. 60. 
That this decision will be a matter of 
wide interest is indicated by the fact that 
as shown in annotation in 20 L.R.A. 
(N.S.) 500, and 42 L.R.A.(N.S.) 624, 
the courts have quite generally construed 
statutes of this kind to give a right of ac- 
tion for injuries sustained by a minor in 
an illegal employment, even though he 
misrepresented his age in obtaining em- 
ployment. 


Law Reports and Law Reporting 


"THE complaint that the legal profession 

is overburdened with reports is al- 
most as old as law reporting itself. 
Lord Coke in the preface to the third part 
of his reports attributes the discontinu- 
ance of the Year Books to a belief of “the 
sages of the law that at that time the 
reports of the law were sufficient,” and 
apologizes for adding to them. More 
than a hundred years ago eminent Eng- 
lish lawyers and judges expressed the 
opinion that the endurance of the profes- 
sion was near its limit; yet the multipli- 
cation of reports has gone on to an extent 
then undreamed of. Here in America 
the ever-widening stream of reports of 
courts of last resort is being constantly 
augmented by new wellsprings in the 
shape of newly created intermediate 
courts of appeal, each with its own series 
of reports; and the host of official re- 
porters is followed by unofficial gleaners 
of “unreported” decisions. It is not 
going too far to say that the number 
of reported cases in this country has 
doubled since 1900. 

Yet, as has been truly said, reported 
decisions are the very life and breath 
of the law; and so long as the law con- 
tinues to be a living organism, continually 
adapting itself to changing economic con- 
ditions and social ideals, the reporter 
we must have always with us. In the 
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words of Coke, “The same causes that 
moved the former do require also to have 
some more added unto them.” Such re- 
lief as we may have must come from 
a simplification, rather than from an 
abolition, of the present system. 

This fact is recognized in the report pre- 
sented to the American Bar Association 
at the October meeting by its Committee 
on Law Reporting and Digesting. After 
remarking that neither the courts nor 
the lawyers of one state can safely ignore 
the course of legal decisions in other 
states of the Union, the Committee ex- 
presses its disapproval of the indiscrimi- 
nate publication of all judicial opinions. 
The report continues: “This association 
cannot control either the courts or the 
publishers, but it can at least let it be 
known whether or not it is in favor of the 
existing plan of publishing all the opin- 
ions of the higher courts, or of pub- 
lishing only those which, in the judg- 
ment of competent reporters, are of 
real value in the statement and develop- 
ment of the law; and it may also be re- 
spectfully submitted to the courts that, 
in view of the increasing volume of re- 
ported cases, it is desirable that opinions 
that are to be reported should be as brief 
as is consistent with a clear statement of 
the facts, and the legal principles applied 
to them, and an expression of the con- 
trolling reasons for the decision. Dis- 
crimination and exclusion are the more 
important in the series of reports which 
is to serve the bar of the whole country, 
and it is in this series that there is the 
least selection, and that the avowed pur- 
pose is to publish all cases. So long as 
the law is built upon the authority of 
decided cases, there is need for the pub- 
lication of all the cases in which the law 
is developed and by which its principles 
are applied to new conditions, but there 
is no need, at least in a series intended for 
general use throughout the country, for 
reporting decisions that deal only with 
questions of fact or in which familiar 
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principles are applied to ordinary states 
of fact. The citation of such cases is 
not helpful to the courts, nor does it tend 
to the thoughtful study of the law. The 
principles of law have been well settled. 
They have been stated in ruling cases, in 
text-books of recognized authority, and 
of late in cyclopedias with references to 
the cases in which they have been de- 
clared and applied. The profession could 
well do without reports of any cases 
which do not in some way modify these 
statements of legal principles, or furnish 
some substantial new illustration of the 
way in which they may be applied. It is 
not easy for the reporters to make the 
selection, but it can be done by good re- 
porters, and is worth the effort.” 

The courts are also recommended to 
greater brevity in their opinions; and 
on this point the report quotes from the 
address of a learned New Jersey judge 
to the Lawyers’ Club of Newark, as fol- 
lows: Speaking of the American courts 
in general, he says: “The opinions of 
the judges are apt to read like lawyers’ 
briefs or essays. They often read as if 
the judge had just looked up the law, and 
thought it necessary to cite authorities 
for the most firmly settled propositions. 
The English opinions read as if the judge 
knew the existing state of decisions and 
assumed that everyone else did, and that 
it was his business to show the necessary 


development from established principles 


and their application to the particular 
case. Their opinions are shorter and 
more directly to the point, based more 
upon the reason of the thing, and rely less 
upon the multitude of precedents. We 
encumber our reports with the citations 
of case after case, repeating the decision 
of legal principles about which nobody 
has any doubt, with the risk of misleading 
counsel by slight variations in the forms 
of expression, and wasting time by the 
cumulative citation of cases where one 
authoritative case that settles the law is 
quite enough.” 
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Poise the cause in Justice's equal scales 


Whose beam stands sure, whose rightful cause prevails.—Shakespeare. 


Action — retention of personalty — con- 
tinuing cause — damages during appeal. 
One obtaining judgment for the recov- 
ery of personal property and damages 
for its detention up to verdict it is held 
in the Montana case of Chesnut v. Sales, 
141 Pac. 986, 52 L.R.A.(N.S.)° 1199, 
may maintain a separate action for its 
continued detention pending an unsuc- 
cessful appeal, if there is a separate de- 
mand after judgment, since, although 
defendant had a right to appeal, his 
prosecution of an unmeritorious one con- 
stitutes a new wrong. 


Adverse possession — color of title — 
deed by married woman. A deed by a 
married woman, her husband not joining 
therein, and therefore void, purporting 
to convey her sole and separate estate in 
land, is held, nevertheless, in the West 
a — case of Calvert v. Murphy, 81 

E. 403, to be color of title, by which, 
ga possession thereunder for 
ten years and payment of taxes, the gran- 
tee may acquire absolute title, working 
a disseisin of her estate in the land. The 
cases treating of bar of curtesy by ad- 
verse possession are gathered in the note 
accompanying the foregoing decision in 
52 L.R.A.(N.S.) 535. 


Appeal — evidence — nonprejudicial — 
notice to telegraph agent. Admitting, in 
an action to hold a connecting express 
company liable for failure to deliver a 
package to the consignee according to a 
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contract made with the initial company, 
evidence of a telegraph notification of 
the terms of the contract which was 
received by the telegraph agent at desti- 
nation, who was also the express agent, 
is held not prejudicial error in Alcorn v. 
Adams Exp. Co. 148 Ky. 352, 146 S. W. 
747, since the company was bound to 
ascertain the terms of the contract be- 
fore accepting the package for transpor- 
tation. The cases on the duty of a con- 
necting carrier to know the contract 
made by the initial carrier are gathered 
in the note accompanying the foregoing 
decision in 52 L.R.A.(N.S.) 858. 


Benefit society — expulsion of member 
— collateral attack. That the validity of 
the expulsion of a member of a benefit 
society by a prejudiced committee may 
be collaterally attacked in an action on 
his certificate, where there is no method 
of directly reviewing such expulsion, is 
held in Wilcox v. Supreme Council, R. 
A. 210 N. Y. 370, 104 N. E. 624, an- 
notated in 52 L.R.A.(N.S.) 806. 


Carrier — duty to take notice of pas- 
senger’s destination. A railroad company 
selling a ticket for a particular train to 
a flag station is held bound in the Ala- 
bama case of Louisville & N. R. Co. v. 
Fuqua, 65 So. 396, to take notice of the 
passenger’s desire to stop there, and is 
liable for carrying him past, although the 
conductor has not time to reach him be- 
fore the train reaches the station, in the 














































absence of a rule known to the passenger 
requiring him to notify the conductor of 
his intended destination. This decision 
is accompanied in 52 L.R.A.(N.S.) 668, 
by a note supplementary to annotation in 
16 L.R.A.(N.S.) 1132. 


Carrier — Pullman company — protect- 
ing passenger from arrest. It is the duty of 
the Pullman company to exercise reason- 
able care and diligence to protect the 
passengers in its cars from unlawful 
discomforts, attacks, inconveniences, in- 
sults, and injuries. That duty, however, 
it is held in Thompkins v. Missouri, K. 
& T. R. Co. — C. C. A. — 211 Fed. 
391, does not require it or its employees 
to substitute their opinions of the law 
and of the duty of officers of the law for 
the judgment of the latter, and to inter- 
fere with and obstruct the discharge by 
the officers of their duties, and the fail- 
ure of the Pullman company and its em- 
ployees to obstruct, interfere with, or 
prevent the arrest and removal of a pas- 
senger from a car by the officers of the 
law, does not constitute actionable neg- 
ligence. Recent cases are included in 
the note appended to the foregoing deci- 
sion in 52 L.R.A.(N.S.) 791, the earlier 
authorities having been presented in 32 
L.R.A.(N.S.) 525. 


Carrier — refusal to honor transfer — 
nontransfer point. That a street car com- 
pany may refuse to honor a transfer ten- 
dered by a passenger who boarded the 
car 200 yards from the point fixed by 
its rules for transfer, and eject the hold- 
er upon his refusal to pay a cash fare 
upon demand, is held in the South Caro- 
lina case of Taylor v. Spartanburg, R. 
Gas & Electric Co. 82 S. E. 404, an- 
notated with recent cases in 52 L.R.A. 
(N.S.) 908, the earlier decisions having 
been presented in a note in 8 L.R.A. 
(N.S.) 287. 


Charity — hospital — liability for unau- 
thorized operation on patient. The rule 
that charitable hospitals are not liable 
for the negligence of its physicians and 
nurses in the treatment of patients was 
extended in Schloendorff v. New York 
Hospital, 211 N. Y. 125, 105 N. E. 92, 
so as to include trespasses, e. g., an un- 
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authorized operation committed by such 
servants upon a patient, for which they 
might be personally liable. 

This decision, which is accompanied 
with the recent cases on the subject in 
52 L.R.A.(N.S.) 505, holds that a hos- 
pital conducted as a charity is not liable 
to a patient paying for board a sum less 
than the per capita cost of maintenance, 
for an unauthorized operation upon him 
by physicians of its staff serving with- 
out pay from it, although the operation 
constitutes an assault for which the phy- 
sician may be personally liable, since the 
relation between it and the physician is 
not that of master and servant. 


Commerce — license tax — conducting 
ferry over boundary stream. The power 
of a state or municipality as to inter- 
national or interstate ferries was con- 
sidered in Sault Ste. Marie v. Interna- 
tional Transit Co. 234 U. S. 333, 58 L. 
ed. 1337, 34 Sup. Ct. Rep. 826, which 
holds that a state, or a municipality act- 
ing under its authority, may not, consist- 
ently with the commerce clause of the 
Federal Constitution, require a Canadian 
corporation operating a ferry over the 
boundary stream lying between such state 
and Canada to take out a license and 
pay a license fee as a condition precedent 
to receiving and landing persons and 
property at its wharf in such municipal- 
ity. Recent cases accompany the fore- 
going decision in 52 L.R.A.(N.S.) 574, 
the earlier authorities having been col- 
lected in 59 L.R.A. 513. 


Constitutional law — certificate of free- 
dom from disease. That a statute requir- 
ing from men only a certificate of free- 
dom from venereal disease as a condition 
to marriage is not void as granting spe- 
cial privileges or immunities is held in 
Petersen v. Widule, 157 Wis. 641, 147 
N. W. 966, 52 L.R.A.(N.S.) 778, which 
further holds that requiring a certificate 
of freedom from venereal disease as a 
condition to marriage is within the police 
power of the state; and that the con- 
stitutional right to religious liberty is not 
infringed by requiring a certificate of 
freedom from venereal disease as a con- 
dition of marriage. 
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Constitutional law — equal protection of 
the laws — excepting wage earners. Ex- 
cluding combinations of wage earners 
from statutory prohibitions against com- 
binations to lessen competition and regu- 
late prices is held in International Har- 
vester Co. v. Missouri, 234 U. S. 199, 
58 L. ed. 1276, 34 Sup. Ct. Rep. 859, 
annotated in 52 L.R.A.(N.S.) 525, not 
to render such legislation repugnant to 
the Federal Constitution as denying the 
equal protection of the laws. 


Courts — conferring power on commis- 
sion to render judgment — constitutionality. 
Conferring power upon the public serv- 
ice commission to render judgment as to 
the necessity of the taking and the 
amount of compensation in an eminent 
domain proceeding is held not uncon- 
stitutional as interfering with the power 
of the courts, in the Vermont case of 
George v. Consolidated Lighting Co. 89 
Atl. 635, annotated in 52 L.R.A.(N.S.) 
850. 

Nor does conferring authority upon 
the public service commission to hear 
upon notice an application for the exer- 
cise of the right of eminent domain, de- 
termine the facts of necessity and due 
compensation, and render judgment, 
which, subject to appeal, shall be final, 
deprive the owner of his property with- 
out due process of law. 


Covenant — building line — porch as 


breach. A covenant establishing a build- 
ing line is held broken in O’Gallagher v. 
Lockhart, 263 Ill. 489, 105 N. E. 295, 
annotated in 52 L.R.A.(N.S.) 1044, by 
the erection beyond the line of a three- 
story porch covering the whole width of 
the lot, and constructed of brick and 
stone supported by pillars 20 inches 
square, and inclosed by solid brick balus- 
trades 3 or 4 feet high, the first story 
being reached by cement steps beginning 
at the street line and inclosed by solid 
brick buttresses on each side. 


Criminal law — new trial without request. 
Though the trial judge should be of opin- 
ion that the accused in a criminal case 
has been convicted upon insufficient evi- 
dence, it is held in State v. Whitbeck, 
134 La. 812, 64 So. 759, 52 L.R.A. 
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(N.S.) 883, that he has no authority of 
his own motion to grant a new trial, and, 
unless the accused makes application 
therefor, should proceed to impose sen- 
tence. 


Divorce — desertion — inability to sup- 
port wife. Desertion which will warrant 
a divorce is held not shown in Lewis v. 
Lewis, 167 Cal. 732, 141 Pac. 367, an- 
notated in 52 L.R.A.(N.S.) 675, where 
an aged man who has lost his property 
and is no longer able to work to support 
his wife leaves her, with her consent, 
for the purpose of securing a home with 
his relatives. 


Dower — right as against purchase-money 
mortgage. That dower claimed out of 
the homestead may be set aside free from 
the claims of even a purchase-money 
mortgage, if the remainder of testator’s 
property is sufficient to satisfy it, is held 
in the Iowa case of Haynes v. Rolstin, 
145 N. W. 336, which is accompanied in 
52 L.R.A.(N.S.) 540, by a note on dow- 
er in land subject to purchase-money 
mortgage or vendor’s lien. 


Electricity — charged telephone wire — 
degree of care. That there is no distinc- 
tion between the measure of care that 
should be exercised by an electric com- 
pany in the management and care of its 
wires to prevent danger to those coming 
directly in contact with them, and the 
measure of care that should be exercised 
to prevent the wires of a telephone com- 
pany from becoming charged therefrom 
with a dangerous current of electricity, 
is laid down in Paducah Light & P. Co. 
v. Parkman, 156 Ky. 197, 160 S. W. 931, 
annotated in 52 L.R.A.(N.S.) 586, 
which holds that the utmost care is re- 
quired in both instances. 


Electricity — climbing — spikes on pole 
— negligence. That there is no negli- 
gence in maintaining spikes on poles sup- 
porting electric wires in a public highway 
to assist employees in climbing the poles 
which will render the owner liable for 
injuries to an abutting property owner 
who uses them to ascend the pole in 
pursuit of a pet kitten, and comes in con- 
tact with a live wire, to his injury, is 
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held in State use of Stanfield v. Chesa- 
peake & P. Teleph. Co. 123 Md. 120, 
91 Atl. 149, annotated in 52 L.R.A. 
(N.S.) 1170. 


Eminent domain — street closing — com- 
pensation. Compensation it is held in 
German E. L. St. Lucas Cong. v. Balti- 
more, 123 Md. 142, 90 Atl. 983, cannot 
be allowed to a church congregation for 
loss of members by the closing at a rail- 
road crossing in another block, of one 
of the streets upon which the church is 
located, thereby making access to it from 
that direction more difficult, under con- 
stitutional and statutory provisions that 
private property shall not be allowed to 
be taken for public use without compen- 
sation, and directing the authorities to 
provide for ascertaining the injury for 
which property owners ought to be com- 
pensated. This decision is accompanied 
in 52 L.R.A.(N.S.) 889, by annotation 
supplemental to notes in 2 L.R.A.(N.S.) 
269, and 30 L.R.A.(N.S.) 637. 


Evidence — admission contradicting dying 
declaration. Admissions made by an in- 
jured person to accused after he had 
made a statement tending to charge ac- 
cused with murder, which had been in- 
troduced in evidence by the state as a 
dying declaration, which admissions tend 
to show justification, are held admissible 
as dying declarations, in the Alabama 
case of Tittle v. State, 66 So. 10, and 
are therefore original substantive evi- 
dence, and not merely as evidence tend- 
ing to impeach the declaration admitted. 
Recent cases on the admissibility of dy- 
ing declarations in favor of the defend- 
ant are appended to the foregoing deci- 
sion in 52 L.R.A.(N.S.) 910, the earlier 
authorities having been gathered in a 
note in 56 L.R.A. 353. 


Evidence — finger prints. It is held not 
error in the New Jersey case of State 
v. Cerciello, 90 Atl. 1112, 52 L.R.A. 
(N.S.) 1010, to allow testimony by ex- 
perts concerning finger prints, obtained 
voluntarily from the defendant, who was 
accused of killing his wife, and used as 
a method of comparison with finger 
prints upon a hatchet found near the 
body of the deceased when the body was 
discovered. 
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Fraternal society — expulsion — right of 
suit. That one wrongfully expelled 
from a fraternal benefit society is not 
bound to exhaust his remedy within the 
order before suing for damages for the 
wrong is held in Independent Order, S. 
& D. J. v. Wilkes, 98 Miss. 179, 53 So. 
493, annotated in 52 L.R.A.(N.S.) 817. 


Gas — fire in premises — duty to shut off 
supply. The first decision as to the duty 
of a gas company to shut off the gas in 
case of fire on premises where it is sup- 
plied for use, seems to be the West Vir- 
ginia case of George v. Tri-State Gas Co. 
oi S. E. 722, 52 LRAANS.) SH, 
which holds that a company supplying 
gas to premises wherein the owner has 
his own gas appliances is not fiable for 
failure to shut off the gas from the 
premises when they are on fire, unless it 
is requested to do so, or in some other 
way is put to notice that its aid in that 
particular is necessary to a protection of 
the property. 


Guaranty — of agent’s purchase — notice 
of acceptance. Notice of acceptance is 
held necessary in Black, Starr & Frost 
v. Grabow, 216 Mass. 516, 104 N. E. 
346, 52 L.R.A.(N.S.) 569, to make bind- 
ing a written guaranty by an employer 
temporarily in a foreign country, of pay- 
ment for a purchase by his advertising 
agent of an article for the agent’s per- 
sonal use, which states that upon request 
of the agent to guarantee a bill of a speci- 
fied amount, “I hereby do so,” and if the 
bill is not paid within a specified time, “I 
will pay it.” 


Highways — additional burden — power 


line. Maintenance, under authority of 
a municipality, by an electric railway 
company of a line of poles and wires 
along a city street upon which it has 
no tracks, to supply power for the opera- 
tion of cars upon other streets within 
the city, is held not an additional servi- 
tude, for which compensation must be 
made to the abutting property owners, 
in Brandt v. Spokane & I. E. R. Co. 78 
Wash. 214, 138 Pac. 871, which is ac- 
companied in 52 L.R.A.(N.S.) 760, by 
a note supplementary to annotation in 
36 L.R.A.(N.S.) 185. 
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Injunction — against spite fence. That 
a landowner will be enjoined from erect- 
ing a fence on his land to the great dam- 
age of his neighbor, and without any 
useful purpose on his part, but for the 
sole purpose to annoy and punish the 
party injured, is held in Bush v. Mockett, 
95 Neb. 552, 145 N. W. 1001, which is 
accompanied by supplementary annota- 
tion in 52 L.R.A.(N.S.) 736. 


Innkeeper — refusal to entertain guest. 
That an innkeeper is not required to en- 
tertain a guest who has refused to pay a 
lawful charge is held in Morningstar v. 
Lafayette Hotel Co. 211 N. Y. 465, 105 
N. E. 656, annotated in 52 L.R.A.(N.S.) 
740. 

Insuranée — ownership — contract to sell. 
One who has contracted to sell real es- 
tate to another who makes a payment un- 
der the contract and is let into possession, 
is held in Sharman v. Continental Ins. 
Co. 167 Cal. 117, 138 Pac. 708, not the 
unconditional and sole owner of the 
property within the meaning of an in- 
surance policy, although the contract is 
not recorded and the record title is still 
in his name. Annotation supplemental 
to a note in 2: L.R.A.(N.S.) 512, ac- 
companies the foregoing case in 52 
L.R.A.(N.S.) 670. 


Interest — deposit as protection against 
hen. That a bank is not, in the absence 
of express contract, chargeable with in- 
terest on a fund deposited with it to pro- 
tect a purchaser of real estate from an 
alleged lien on the property, pending a 
determination of the title to the fund, 
is held in Dewitt v. Keystone Nat. Bank, 
243 Pa. 534, 90 Atl. 340, annotated in 52 
L.R.A.(N.S.) 522. 


Intoxicating liquors — furnishing at board- 
ing house — sale. A boarding house 
keeper who furnishes intoxicating liquors 
with his meals without extra charge is 
held guilty of a sale within the meaning 
of a statute prohibiting sales of such 
liquors without license, in the Mississippi 
case of Skermetta v. State, 65 So. 502, 
annotated with recent authorities in 52 
L.R.A.(N.S.) 722, the earlier decisions 
having been gathered in a note in 25 
L.R.A.(N.S.) 943. 
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Judicial sale — time for compliance with 
id — resale. A resale of real estate by 
a master appointed by the court to sell 
the same, after giving the first bidder 
only three hours in which to comply 
with his bid, is held void in Smith v. 
Smith, 97 S. C. 242, 81 S. E. 499, anno- 
tated in 52 L.R.A.(N.S.) 751, since it 
does not allow a reasonable time in which 
to examine the title. There seems to be 
very little in the books upon the question 
of allowing a bidder at a judicial sale a 
reasonable time to examine title. The 
matter is one of local practice and de- 
pends largely on the terms of sale. It is, 


however, the law that the courts will not 
countenance undue technicality to the 
oppression of a purchaser, and perhaps 
this is the basis, at least to some extent, 
of the foregoing decision. 


Landlord and tenant — continued liability 
of lessee. Although a lessee assigns the 
lease with the lessor’s assent it is held in 
the West Virginia case of Kanawha- 
Gauley Coal & C. Co. v. Sharp, 80 S. E. 
781, annotated in 52 L.R.A.(N.S.) 968, 
that he nevertheless remains liable on his 
express covenant to pay rent, notwith- 
standing rent is accepted from the as- 
signee, unless the lessor expressly agrees 
to release him and substitute the new ten- 
ant in his stead. 


Landlord and tenant — dangerous elec- 
trical switch — duty to disclose to tenant. 
The failure of a property owner to dis- 
close to a tenant the existence of an unin- 
sulated electric light switch, of the dan- 
ger of which the owner has knowledge. 
but which was not known to or discover- 
able by the tenant by a reasonably careful 
examination of the property, is held in 
Howard v. Washington Water Power 
Co. 75 Wash. 255, 134 Pac. 927, 52 
L.R.A.(N.S.) 578, to be culpable negli- 
gence which will render him liable for 
injury to the tenant through accidental 
contact with the switch. 


Mechanics’ lien — contract with adminis- 
trator. Remarkably few cases seem to 
have involved the question as to whether 
or not a decedent’s estate may be subject- 
ed to a mechanics’ lien for material fur- 
nished or work and labor done in build- 
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ing upon or improving such estate pur- 
suant to a contract therefor made with 
the executor or administrator. It is 
apparently well settled, however, that an 
executor or administrator has no inher- 
ent power as a result of his mere qualifi- 
cation and appointment as such to enter 
into a contract the performance of which 
would render possible the fixing of a 
lien upon the estate for material or labor 
furnished. But this rule is not applica- 
ble to all cases, as it has been modified by 
statute in some jurisdictions and in oth- 
ers exceptions have been established by 
the courts. Of course, the conclusion 
to be reached may depend to some extent 
upon the phraseology of the particular 
statute under which the lien is sought. 
This latter phase of the question is il- 
lustrated by the Arkansas case of Doke 
v. Benton County Lumber Co. 169 S. W. 
327, annotated in 52 L.R.A.(N.S.) 870, 
which holds that a mechanics’ lien will 
not lie for material furnished under con- 
tract with the administrator to finish a 
building begun by his intestate, although 
the administrator has received authority 
from the court to finish the building, 
where the statute authorizes a lien for 
materials furnished under contract with 
the owner or proprietor of the building, 
or his agent. 


Municipal corporation — authorizing ar- 
rest for standing on streets. An _ ordi- 
nance in providing that, when three or 
more persons stand together so as to 
obstruct free passage, a police officer may 
arrest if, after requesting the persons 
to move on, they neglect or refuse to 
do so, is held in State v. Sugarman, 126 
Minn. 477, 148 N. W. 466, annotated 
in 52 L.R.A.(N.S.) 999, not to confer 
an arbitrary power upon the officer. The 
gravamen of the offense is obstructing 
free passage, and not disobeying an offi- 
cer. When the obstruction exists, the 
officer must warn, and, if the obstruction 
still remains, he must arrest. 


Municipal corporation — death of prisoner 
— liability. A small rural village is 
held not liable in Nichols v. Fountain, 
165 N. C. 166, 80 S. E. 1059, for the 
death of a prisoner because of the act 
of its officer in placing him in a cell ina 
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wooden building, without watchman or 
guard, while so intoxicated that he can 
not help himself, because of which he is 
burned to death by the accidental burn- 
ing of the building. Recent cases ac- 
company this decision in 52 L.R.A. 
(N.S.) 942, the earlier authorities hav- 
ing been gathered in a note in 25 L.R.A. 
(N.S.) 180. 


Municipal corporation — liability for sup- 
plies purchased by unauthorized agent. Use 
by a municipality of supplies ordered by 
an unauthorized agent is held in Worell 
Mfg. Co. v. Ashland, 159 Ky. 656, 167 
S. W. 922, 52 L.R.A.(N.S.) 880, to im- 
pose no liability upon it if the bill is 
promptly rejected by the general council, 
which alone has power to bind the city. 


“. 


Name — idem sonans — additional “‘s. 
The names “Myer” and “Myers” are 
not idem sonans, and therefore it is held 
in the Missouri case of Myers v. DeLisle, 
168 S. W. 676, annotated in 52 L.R.A. 
(N.S.) 937, that a publication of notice 
in a tax proceeding in one name with the 
proper initials will not be notice to a 
man of the other name. 


Negligence — attractive nuisance — ex- 
plosive oils. Where articles in such com- 
mon use as gasolene, naphtha, and kero- 
sene are kept in a proper receptacle, at a 
place where it is proper for them to be, 
and where there is no reason to antici- 
pate that they will be meddled with, it is 
held in Dahl v. Valley Dredging Co. 125 
Minn. 90, 145 N. W. 796, 52 L.R.A. 
(N.S.) 1173, that the mere failure so 
to guard them that trespassing children 
cannot get possession of them does not, 
in itself, constitute actionable negligence 
under either the doctrine of the “Turn- 
table Cases,” or the rule applying to ex- 
plosives. 


Nuisance — gasolene — storage in tanks. 
It is held a nuisance in the Michigan 
case of Whittemore v. Baxter Laundry 
Co. 148 N. W. 437, annotated in 52 
L.R.A.(N.S.) 930, to store 20,000 gal- 
lons of gasolene in underground tanks 
within a few feet of a private dwelling, 
although every precaution that human 
ingenuity has conceived has been used in 
the construction of the tanks. 
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Nuisance — operating room in hospital. 
Maintaining an operating room in a hos- 
pital in such proximity to a neighboring 
dwelling that the cries of pain emitted by 
the patients destroy the peace and com- 
fort of its occupants and injure their 
health is held in Kestner v. Homeopathic 
Medical & Surgical Hospital, 245 Pa. 
326, 91 Atl. 659, to be a nuisance. Re- 
cent cases are appended to this decision 
in 52 L.R.A.(N.S.) 1032, earlier authori- 
ties having been gathered in a note in 29 
L.R.A.(N.S.) 49. 


Partnership — liability of partner for sale 
of liquor by copartner. That one partner 
in a drug business was not present when 
a sale of intoxicating liquor was made by 
his copartner is held in the Missouri case 
of State v. O’Kelley, 167 S. W. 980, 52 
L.R.A.(N.S.) 1063, not to relieve him 
from liability, if they had no registered 
pharmacist in their employ as required 
by statute, and yet made the sale of liquor 
a part of their business. 


Principal and agent — unauthorized note 
— payment on account — ratification. A 
principal by accepting, without knowl- 
edge of the source, money on account 
from an agent who secures it by execut- 
ing a note in the name of the principal 
without authority, is held in the Tennes- 
see case of Calhoun v. McCrory Piano & 
Realty Co. 168 S. W. 149, not to render 
himself liable on the note, on the theory 
that, having accepted the benefit of the 
loan, he cannot repudiate liability for it. 
The recent cases on what constitutes an 
implied ratification of an unauthorized 
loan effected by an agent accompany the 
foregoing decision in 52 L.R.A.(N.S.) 
571, the earlier decisions having been 
gathered in 6 L.R.A.(N.S.) 311. 


Sale — purchaser — reserved title — no- 


tice to property owner. One _ furnishing 
appliances to a contractor to become a 
part of an electric light plant which he 
is constructing for a municipality, with 
knowledge of the use to which they are 
to be put, is held bound in the Iowa case 
of Allis-Chalmers Co. v. Atlantic, 144 
N. W. 346, annotated in 52 L.R.A. 
(N.S.) 561, to give the municipality ac- 
tual notice of his intention to reserve the 


title until the purchase price is paid, in 
order to enforce such claim against the 
municipality after the appliance has been 
attached to the realty, and the question 
of what has been paid the contractor by 
the municipality is immaterial. 


Specific performance — contract to will 
property. An oral agreement of a sister 
to remove from her parents’ home and 
live with her brother as his housekeeper 
and to care for him, upon his promise 
that she shall have his property at his 
death, when faithfully kept by her, af- 
fords it is held in Smith v. Cameron, 92 
Kan. 652, 141 Pac. 596, 52 L.R.A.(N.S.) 
1057, solid grounds for the exercise of 
the power of a court of equity by a de- 
cree for a specific performance. 


Tax — emergency — conclusiveness. 
Apparently the first case to pass upon 
the question of what constitutes an emer- 
gency which will authorize an extra tax 
is San Christina Invest. Co. v. San Fran- 
cisco, 167 Cal. 762, 141 Pac. 384, 52 
L.R.A.(N.S.) 676, which holds that to 
come within the operation of a charter 
permitting a municipality to levy an ex- 
tra tax in case of any great necessity or 
emergency, the emergency must be of 
grave character and serious moment. It 
is further held that a determination by 
a board of supervisors that a great emer- 
gency or necessity exists so as to justify 
the exercise of charter authority to levy 
a special tax is not conclusive on the 
courts. 


Tax — license fee on automobiles— va- 
lidity. That the legislature may impose 
a license tax upon the use of motor ve- 
hicles upon the highways, and use the 
proceeds in the maintenance and repair 
of such highways, is held in the South 
Dakota case of Re Hoffert, 148 N. W. 
20, which further determines that exact- 
ing a license fee from motor vehicles 
driven on the highway for the repair of 
the highway, in addition to the ad valor- 
em tax upon them, does not violate the 
constitutional prohibition of double tax- 
ation. It also decides that imposing a li- 
cense tax on motor vehicles used for the 
conveyance of persons on the highway 
outside the limits of municipalities, and 
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exempting vehicles which are used for 
trade and commercial purposes within 
said limits, does not grant an unconstitu- 
tional immunity. An extensive note on 
the validity of an excise or license tax 
upon automobiles accompanies the fore- 
going decision in 52 L.R.A.(N.S.) 949. 


Tax — succession — conflict with treaty. 
A statute imposing a higher succession 
tax in case of property going to nonresi- 
dent aliens than in case of that going to 
citizens is held in the lowa case of Re 
Anderson, 147 N. W. 1098, 52 L.R.A. 
(N.S.) 686, not to violate a treaty de- 
claring that no higher tax of any kind 
shall be levied upon the property or ef- 
fects of the respective subjects of the 
contracting parties on the removal of the 
same from the domains of the parties 
reciprocally, either upon the inheritance 
of such property or otherwise, than is 
or shall be payable in each state upon the 
same when removed by a citizen or sub- 
ject thereof. Earlier cases on the sub- 
ject were gathered in a note in 33 L.R.A. 
(N.S.) 632. 


Telephones — action for rental — omis- 
sion to obtain franchise. The omission of 
a telephone company to obtain a fran- 
chise from a township, as required by 
law, for the use of its highways, is held 
no defense to an action against a sub- 
scriber for rental, in Union Teleph. Co. 
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v. Ingersoll, 178 Mich. 187, 144 N. W. 
560, annotated in 52 L.R.A.(N.S.) 713. 


Unfair trade — article of well-known 
name — delivering rival’s goods. A deal- 
er is held not guilty of unfair trade in 
Walter Baker & Co. v. Gray, 113 C. 
C. A. 417, 192 Fed. 921, annotated in 
52 L.R.A.(N.S.) 899, because, when an 
article is called for which has been manu- 
factured under the name of the maker 
for a long period of time, until the trade 
has become familiar with it by that name, 
he either delivers goods put up by an- 
other maker under the same name, or 
fails to call attention to the fact that there 
are two makes, and give the customer 
the opportunity to designate which he 
desires, where the rival’s product is put 
up by the maker under his own name, anc 
the labels upon it are such as clearly tc 
distinguish it from the goods of the 
original maker. 


Writ — service on foreign corporation 
— officer in state as witness. Service of 
process against a foreign corporation up- 
on its officer when he is necessarily in 
the state as a witness in other litigation is 
held invalid in Rix v. Sprague Canning 
Machinery Co. 157 Wis. 572, 147 N. W. 
1001, which is accompanied in 52 L.R.A. 
(N.S.) 583, with recent cases on the sub- 
ject, the earlier decisions having been 
— in a note in 24 L.R.A.(N.S.) 
3 
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[NOTE.—The more important of these decisions will be reported, with full annotations in British Ruling Cases. ] 


Corporations — directors — power of 
less than quorum to fill vacancies. A case 
which, though turning to some extent 
upon the interpretation of English cor- 
poration laws, may be of interest to 
American lawyers, holds that where by 
casual vacancies a board of directors has 
become reduced to less than a quorum, 
the remaining director or directors may 
appoint directors to fill the vacancies. 
Channel Collieries Trust, Ltd. v. Dover, 
St. M. & M. M. L. R. Co. [1914] 2 Ch. 
506. 


Corporations — directors — contracting 
with another company — holding shares as 


trustee. The principle that a director, 
being in a fiduciary relation toward the 
corporation and its stockholders, cannot 
vote as a member of a quorum of the 
board of directors to purchase property 
from another corporation in which he is 
pecuniarily interested, is held in Trans- 
vaal Lands Co. v. New Belgium Trans- 
vaal Land & Development Co. [1914] 2 
Ch. 488, to apply to a case in which the 
director held shares in the other company 
only as trustee, since, whether he held 
shares in that capacity or for his own 
benefit, his duty or interest, as the case 
might be, would conflict with the duty 








which he owed to the company of which 
he was director. 


Death — statutory action fer — applica- 
bility of special statute of limitations. That 
a cause of action under a statute giving 
a right of action for wrongful death for 
the benefit of the family of the deceased 
is a different cause of action from that 
which the deceased person would have 
had if he had lived, and is therefore not 
within the operation of a statute provid- 
ing a special period of limitations in re- 
spect of “actions for indemnity for any 
damage or injury sustained by reason of” 
a tramway or the operations of the com- 
pany, is held by the privy council in Brit- 
ish Electric R. Co. v. Gentile [1914] A. 
C. 1034. 


Insurance — condition against subsequent 
insurance — void policy as breach of. That 
an insurance policy issued in Canada by 
a company not licensed under “the Insur- 
ance Act, 1910,” is an illegal contract 
upon which no action is maintainable 
against the insurer, and therefore does 
not constitute a breach of a condition in 
a fire insurance policy against “any sub- 
sequent insurance effected with any other 
insurer” without consent, is held in Pa- 


cific Coast F. Ins. Co. v. Hicks, 42 N. B.. 


294. 


Municipal corporations — liability for neg- 
ligence of fire department. The fact that a 
contrary view has prevailed in the Unit- 
ed States renders of special interest a de- 
cision of the Manitoba court of appeal to 
the effect that a municipality will be lia- 
ble for damages caused by the negligence 
of firemen appointed and paid by it under 
by-laws duly passed by authority of the 
legislature, on the ground that, though 
the establishment of a fire department is 
discretionary, yet in establishing and 
maintaining it the city acts in the per- 
formance of a duty. The ground of de- 
cision in the American cases, which the 
court declines to follow, is that a fire de- 
partment is not maintained for the bene- 
fit of the municipality as such, and that 
its members, although appointed, em- 
ployed, and paid by the municipality, are 
not its agents and servants, but rather 
officers of the corporation for whose neg- 
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ligence no action can be maintained 
against the corporation in the absence of 
statute. Thomas v. Winnipeg, 24 Man- 
itoba L. Rep. 106. 


Perpetuities — trust for sale to arise at 
expiration of twenty-one years. “It isa cur- 
ious thing,” says Warrington, J., in Eng- 
lish v. Cliff [1914] 2 Ch. 376, 83 L. J. 
Ch. N. S. 850, “that it should now fall 
to the court to determine for the first 
time whether a trust which arises at the 
expiration of a term of twenty-one years 
from the date of a deed is a trust exceed- 
ing the period allowed by the rule against 
perpetuity, which, when there are no 
lives or life in being in question, is a 
gross term of twenty-one years.” The 
learned judge proceeds to hold that the 
fact that the trust arises “at the expira- 
tion of” the period in no way differenti- 
ates the case from one where the trust 
arises within the period; and that “the 
only sensible view to be taken of such a 
limitation is that the term determines and 
the trust arises at the very same moment 
of time, and if looked at in that way it 
is impossible to say that the trust arises 
at a later period than that allowed by 
law.” 


Principal and agent — fraudulent misrep- 
resentation — knowledge of agent not imput- 
able to principal. Where one has made a 
statement, untrue to his knowledge, to 
induce another, whom he does not be- 
lieve to know its untruth, to act upon it, 
and that other has acted upon it in ignor- 
ance and to his damages, the maker of the 
false representation may not protect him- 
self by proving that an agent of the other 
knew of the untruth. Accordingly, one 
who, being applied to by a real estate 
agent for information as to the desira- 
bility of a certain woman as a tenant, 
recommends her, believing that his 
recommendation will be shown to the 
owner, cannot escape liability in an ac- 
tion for damages for false and fraudu- 
lent misrepresentation by showing that 
the agent, acting for other people, had 
previously let a flat to the woman in a 
house of doubtful reputation, and so was 
cognizant of her character. Wells v. 
Smith [1913] 3 K. B. 722, 83 L. J. K. B. 
N.S. 1614. 






































Moving Pictures and Crime. “Stop 
thief! Stop thief!” 

As the man came running down the 
street about a hundred yards ahead of 
the crowd, a big, determined-looking 
navvy stepped forward and gripped him 
firmly. 

“That’s right,” gasped the almost 
breathless runner. “Jerk me aside—we 
are doing this for a cinema picture.” 

His captor, with a laugh, at once re- 
leased his hold, and the man, darting 
swiftly round the corner, continued his 
flight and disappeared. He was a real 
chief! This incident occurred recently. 
It seems that a woman had been looking 
in a shop window in the Finchley Road, 
London, when a man snatched her hand- 
bag and bolted. Though a hue and cry 
was raised at once he escaped by the in- 
genious ruse related above. 

It is more than probable that he ob- 
tained his idea from a recent film which 
actually showed this very incident on 
the screen. And he is not the first crim- 
inal who has called in the aid of the 
cinema. 

Last December a gang of thieves 
robbed a banker in Paris of £6,000 worth 
of valuables in an exceedingly clever 
way. The banker was away with all his 
family, and the constable on duty near 
his house was accosted by ten well- 
dressed men who produced a letter stat- 
ing that they had permission to make 
a cinema film at the banker’s house, and 
requested the police to keep the public 
out of the way of the actors. 

One of the strangers placed a cinema 
machine in position, and vigorously 
turned the handle while the others reared 
a ladder against the wall, broke a window 


Good as a play.—Chaarles II. 
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and entered the house. Several of the 
men, dressed as policemen, pretended to 
hide themselves round the corner in order 
to surprise the supposed burglars when 
they emerged. 

When the “actors” taking the part of 
burglars appeared with sacks on their 
shoulders and were seized by the “ac- 
tors” dressed as policemen, the real po- 
licemen watching were greatly amused. 
They laughed still more when they read 
in the evening papers an account of the 
banker’s house having been burgled. 
They thought the report was a joke on 
the part of one of the onlookers. It was 
not till the banker returned that it was 
discovered that the “cinema thieves” were 
real. 

Early in 1911 a film was taken, show- 
ing a burglary at a goldsmith’s shop in 
Croyden. The film was exhibited, and 
very shortly after the shop was broken 
into, the thieves getting away with 
£2,000 worth of gold ornaments. They 
had watched the film, noted the arrange- 
ments of the interior of the shop, and, 
using this information, carried out their 
burglary successfully. 

Since then, tradesmen have been ex- 
tremely chary in allowing their shops or 
houses to be used for moving pictures. 
One film, showing the robbery of a bank 
safe, had to be withdrawn, for the safe 
was actually robbed several times in a 
few months. Now, if a bank robbery 
is shown on the screen, the pictures are 
taken in such a way that no important 
details of safe construction, or protec- 
tion for doors, and so on, are allowed to 
appear. 

Last year there was a great—and a 
justifiable—outcry against the way crime 
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was shown at picture palaces. In a very 
few days a number of cases occurred 
where boys and young men were arrest- 
ed for crimes which they copied from 
scenes on the screens. One boy at Sut- 
ton gave a most vivid account of two 
men who had attacked him, and the en- 
tire Metropolitan police force were kept 
busy searching for them. 

He went thoroughly into details. One 
man, he said, was about thirty-five years 
of age and wore a morning coat and dark 
trousers. The other was about twenty- 
five, and he further stated that both men 
worse false beards. The description of 
the men was circulated throughout the 
police stations, and it was not until it 
transpired that the description of the 
two men tallied exactly with two actors 
in a recent moving picture that the po- 
lice realized that the attack was a cine- 
maginative one.—Pearson’s Weekly. 


Thrown Over the Bar. In describing 


characteristic incidents of life in an old 
American village, Mr. Donald McMartin 
gives a picture of the interior of the old 
Johnstown courthouse that is like a mov- 


ing photograph: 

“Go in with me fora moment. We are 
boys together. A burglar is being tried. 
The floor is covered with sawdust 4 
inches deep, and peach pits, peanut shells, 
and old tobacco quids are found in it. 
We find other boys there about our age, 
peddling molasses candy and apples and 
pears and nuts. And the constables have 
long black poles that every little while 
they pound on the floor to make every- 
body but the judges and lawyers behave 
themselves. And there are three judges, 
one of them, the principal judge, a spe- 
cially educated judge, and two specially 
uneducated judges, sometimes called 
basswood, or block, judges, being old 
country justices of the peace. These 
basswood judges, as we understand it, 
are to help the main, principal judge out 
when he gets stuck on a big question of 
law. We seea box for the prisoner. He 
is in irons, to distinguish him from the 
lawyers. Another box is for the witness. 
The court room is crowded. One of 
the lawyers in the case comes late and 
finds it difficult to get inside the bar. 
It is James M. Dudley, a leading lawyer 
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of the day anda large, portly man. But 
the crowd lift him up, and he is thrown 
over the bar. 

“We boys have often heard about 
‘throwing a lawyer over the bar,’ but we 
didn’t know what it meant. We know 
now, because we saw it done.” 


Walls Have Ears. Wherever you go 
nowadays there’s very likely to be a dic- 
tograph listening to every word you say 
and transmitting the sound of your voice 
to somebody whose ears perhaps you 
don’t care at all about having your con- 
versation reach. In New York city it 
is said 50 dictographs are purchased 
every week by jealous husbands and 
wives, but the number of these devices 
used for such doubtful domestic purposes 
is small compared with those which are 
being installed for commercial purposes 
in offices, stores, and factories. 

The use of the dictograph to secure 
evidence in a number of sensational 
criminal cases has made the public quite 
familiar with the methods by which it 
makes widespread eavesdropping pos- 
sible. The transmitter is a little disk so 
small that only a careful search will re- 
veal it when put in place behind a picture 
or somewhere else on the wall. This 
transmitter is so sensitive that it will 
carry every sound uttered in a room for 
long distances. Carefully concealed 
wires connect it with the receiving end of 
the apparatus, which is often disguised as 
a paper weight, or hidden away in a desk. 

The work of paying tellers in many 
large banks is greatly simplified by the 
use of the dictograph. When a deposi- 
tor calls to withdraw a large amount the 
teller may not be sure that the account 
shows a sufficient balance to cover the 
withdrawal, but he does not like to offend 
by stating his doubts. 

So the teller presses a button to signal 
a bookkeeper to put his ear to the other 
end of the dictograph system, whose 
transmitter is concealed in the teller’s 
counter. Then the teller picks up the 
check, and remarks casually but distinct- 
ly enough for the dictograph to carry his 
words: “Two thousand dollars. How 
will you have it, Mr. Blank?” 

This question is the signal for the 
bookkeeper to turn to the ledger and see 
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if Mr. Blank’s account is good for $2,000. 
If it is, he quickly signals the teller 
by ringing a buzzer once; if it is not, 
he gives two rings. 

In large safety deposit concerns much 
tiresome running back and forth is saved 
by having the clerks in the vaults and the 
bookkeepers in the offices work with dic- 
tograph receivers fastened to their ears 
and transmitters on their chests. The 
wires connecting them run down their 
trousers’ legs and trail along the floor. 

Claim agents of many corporations find 
the dictograph of service in detecting 
fraudulent claims for damages. Each 
claimant and his witnesses are made to 
wait for a few minutes in a very com- 
pletely “dictographed” room. If the 
claim is fraudulent they are likely to take 
this opportunity to rehearse their stories 
and agree on the testimony they are go- 
ing to give. But their every whisper is 


heard and taken down by a stenographer 
in an inner office, and the best laid plans 
are often thus exposed by the conspira- 
tors themselves.—Nebraska Legal News. 


The Homing Instinct. Trusting to duck 
sagacity, a Minneapolis patrolman, act- 
ing arbiter, settled a dispute over a stray 
splayfoot which threatened to start a 
feud between rival duckeries recently. 
His decision was based on the premise 
that a domestic duck ought to know 
where it belongs. 

The wandering waddler was claimed 
by two fowl owners. From bill to web, 
each looked for marks of identification 
and, finding none, demanded it anyway. 
The patrolman was called by peace lovers 
in the neighborhood. 

He gave each disputant a handful of 
corn, turned the duck loose, and left it 
to the bird which owner it would ac- 
knowledge. It ambled over to one of 
them. The other then threw away her 
corn and resigned her claims. 

Pittsfield’s district court, relates the 
Springfield Republican, had as witness in 
a case recently a Boston bulldog, and the 
dog proved nearly the whole show. He 
was claimed by two men, and was the 
subject of the case. Robert Goold and 
Frank Mallison, both of Pittsfield, were 
the claimants, and Mallison had the dog. 
He led him into court restrained by a 
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chain that would hold a horse. “Let him 
loose and see what he does,” said the 
court; and the order was obeyed. Then 
Mrs. Goold, wife of the defendant, 
promptly called, “Trix,” it being claimed 
that this was the dog’s name when the 
Goolds had him and before he was taken 
away. The animal made a dash for Mrs. 
Goold and covered her face with kisses. 
Everybody in the room roared, and it 
looked as though the Goold family had 
proved their ownership. While the 
Goold family were rejoicing, Mrs. Mal- 
lison called, “Bess, come here!’ and im- 
mediately the dog struggled from the 
grasp of Mrs. Goold, returned to Mrs. 
Mallison and showered her with kisses. 
The court interrupted and suggested that 
the dog be tied up again. Goold was 
found not guilty of a charge of larceny of 
the dog, and it was allowed to stay with 
the Mallisons, it being a case of posses- 
sion in the whole ten points of the law. 
A veterinarian who had operated upon 
dogs of both Mrs. Goold and Mrs. Mal- 
lison said that they looked much alike, 
and he was unable to identify the “wit- 
ness.” Another witness identified the 
dog as that of Mallison. He was pres- 
ent at the operation and identified cer- 
tain scars on the dog. 


A Good Word for the Mule. The Mis- 
souri mule has been exonerated by the 
supreme court of Missouri. Judge Hen- 
ry Lamm wrote the opinion in what he 
termed a “celebrated case.” Years ago a 
suit for $5 damages was brought by B. 
L. Lyman against Horace Dale, for dam- 
ages done by the “aforesaid wild and un- 
truly mule” to the spokes of Lyman’s 
buggy. One justice of the peace, one 
circuit judge, three judges of the court 
of appeals, and four supreme court jus- 
tices have considered the case. In exon- 
erating the mule to-day, Judge Lamm dis- 
coursed on mules as follows: 

“There are sporadic instances of mules 
behaving badly. That one that Absalom 
rode and ‘went under from under’ him at 
a crisis in his fate, for instance. ‘The 
mule don’t kick according to no rule,’ 
saith the American negro. His voice has 
been a matter of derision, and there are 
those who put their tongue in their cheek 
when speaking of it. 
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“However, the faithfulness, surefoot- 
edness, and good sense of the mule, all 
matters of common knowledge, may be 
allowed to stand over against his faults 
and create a preponderance in the scale 
in his favor.” 


Novelties in Matrimony. Of late we 
have been treated to a number of exper- 
iments in matrimony which were pre- 
dicted to be vastly superior to the con- 
ventional—often described as degrading 
—fashion of signalizing the mating of 
men and women. The results, so far as 
they have been disclosed, are not impres- 
sive. Marriage may often prove a fail- 
ure, but we are unable to see that these 
new-fangled unions are any more soulful, 
any less material, or any more productive 
of permanent happiness. 

Not very long ago a man attracted 
more attention that he was entitled to by 
announcing that after living with his wife 
for several years he learned that she was 
not his real affinity. He learned this by 
meeting another woman who took his 
fancy. But was he right the second time? 
Not at all; his affinity was not his soul- 
mate any more than his wife was, and he 
found another affinity. We forget 
whether he is still consorting with her 
or with a third affinity. Evidently the 
soulmating is no more successful than 
regular marriage, and a man can no more 
trust his recognition of his affinity than 
he can depend on his ordinary affection. 

A few days ago there was a “New 
Thought” marriage in New York. It 
has not given out yet, we believe, but 
it has not had time. Even the conven- 
tional marriage usually lasts during the 
honeymoon. But the new thinker who 
solemnized this sublimated and ethereal 
union has a wife who is also in the New 
Thought business at another stand. She 
has instituted suit against him for di- 
vorce. 

Two years ago there was a “simple- 
life marriage” on the top of the In- 
dependence Peak, in Colorado. The 
“simple-life marriage’ was guaranteed 
to be the real and essential soul union, 
and not the degrading and meaningless 
marriage of an effete civilization and an 
obsolete religion. After the ceremony 
the simple livers planted an acorn and 
vowed that their love should endure as 
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long as the oak should grow. She left 
him in three weeks. He waited a year, 
and instituted suit for divorce on the 
ground of desertion, which she at first 
contested; but she has withdrawn her 
contest, and the husband will get his 
divorce. 

Whether the acorn has been dug up 
to see if it ever sprouted is not related. 
It would be interesting to know.—Phila- 
delphia Record. 


Layman’s View of Cross-Examination. 

Did you ever sit and listen to a lawyer 
as he cross-questioned a witness of the 
opposition? It takes a wonderful and 
active mind to handle this part of the 
trial. It runs something like this: 

“How long did the defendant stay in 
the house?” “About fifteen minutes.” 
“Did you have a watch?” “No, sir.” 
“You didn’t have any watch?” “No, 
sir.” “How did you know it was fifteen 
minutes?” “I didn’t know.” “You 
didn’t know?” “No, sir.” “What did 
you say you knew.” “You didn’t say 
you knew?” “No, sir.” “What did you 
say, then?’ “You asked me how long 
he stayed in the house. I gave it as my 
opinion that he was there about fifteen 
minutes.” 

“Oh, you gave it as your opinion that 
he was in the house about fifteen min- 
utes?” “Yes, sir.” “As a matter of 
fact, he might have been in there more 
than fifteen minutes?” “He might have, 
yes.” “He might have?” “Yes, sir.” 
“Tt might not have been fifteen minutes 
for all you know, isn’t that a fact?” 
“Yes, sir, it is.’ “If someone should 
come into this court and swear that the 
defendant was in this house thirteen min- 
utes, you wouldn’t be able successfully 
to dispute the statement?” “No, sir.” 
“What did he go into the house for?” 
“To make some arrangements about his 
brother-in-law’s funeral.” “To make 
some arrangements about his brother-in- 
law’s funeral?” ‘Yes, sir.” “Was his 
brother-in-law dead?” Before the wit- 
ness can answer, the court intervenes: 
“Court will now adjourn until 1: 30. 
The jurors should be careful not to dis- 
cuss this case, or any of the important 
testimony to which they have been listen- 
ing, with outside parties.”—Lamar Dem- 
ocrat. 
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S and Recent Articles 


There is not less wit nor invention in applying rightly a thought one finds in a book, than in 
being the first author of that thought.— Bayle. 


“A History of French Public Law.” By Jean 
Brissaud. Translated by James W. Garner. 
(Little, Brown, & Company, Boston.) $4.50 
net. 

This invaluable handbook of historical stud- 
ies was written by the late Jean Brissaud, for- 
merly professor of Legal History in the Uni- 
versity of Toulouse. He led the uneventful 
career of a scholar devoted to research work 
in the field of legal history. His “History of 
French Law” is his most perfect production, 
and won him a world-wide reputation. It is 
the fruit of the most indefatigable labor. 

Brissaud’s work is a history of constitu- 
tional institutions and of the material and 
intellectual forces that shaped and worked 
those institutions from age to age in their 
environment of western civilization. He 
traces, with a wealth of detail and learning, 
the historical development of French political 
institutions until the time when France may 
be said to have succeeded in definitely es- 
tablishing a constitutional government in the 
modern sense of the term. 

In no other work available in English is 
there to be found an account comparable in 
learning to that which Brissaud has given of 
the processes of historical growth of the 
political institutions and administrative agen- 
cies of France. 

The work constitutes the ninth volume in 
the Continental Legal History Series pub- 
lished under the auspices of the Association 
of American Law Schools. 


“Good Will, Trademarks, and Unfair Trading.” 
By Edwards S. Rogers. (A. W. Shaw Com- 
pany, Chicago and New York.) 

This volume is from the pen of a prominent 
member of the Chicago Bar who is a non- 
resident lecturer on the Law of Trademarks 
in the University of Michigan. The work is 
divided into three parts, entitled “Building 
Good Will for a Business; Helping the Public 
Identify Your Product,” and “Defending a 
Business from Unfair Competition.” 

This treatise has been prepared not so much 


as a law book, as a practical guide to the busi- 
ness man in his efforts to defend and increase 
his trade good will and to combat unfair 
competition. “It is therefore an attempt in 
the frank vernacular of American business 
and in the most practical ways to help mini- 
mize infringement, and deal with unfair trad- 
ers in or out of court.” 

There is undeniably a place for a book of 
this scope in a field at once so important and 
difficult. The author has admirably developed 
his theme. 

A bibliography of Unfair Trade is appended 
to the volume. 


“The Individual Delinquent.” By William 
Healy, A.B., M.D. (Little, Brown, & Co., Bos- 
ton.) $5.00 net. 

In view of the failure of the past and of 
the present effectively to handle anti-social 
conduct, and in the light of the enormous 
expense of criminality, standing in striking 
contrast to recent progress in many other fields 
of human endeavor, research work in the un- 
derlying causations of delinquency is of the 
utmost importance. There is astonishingly 
little in the literature of criminology which is 
directly helpful to those who have to deal 
practically with offenders. Of general theory 
there is no lack, but when we come to that 
study of the individual which leads to clear 
understanding and scientific treatment, there 
is almost no guidance. The field covered by 
this volume, the result of five years’ study and 
investigation by the Juvenile Psychopathic 
Institute of Chicago, has only been touched 
heretofore in spots. 

Professor Healy’s masterly and comprehen- 
sive work is a discussion of the conditions 
and causes leading to criminal tendencies, es- 
pecially on the part of children, the theory 
being that adult criminals acquire their de- 
linquency in early childhood. The part played 
by heredity, disease, and environment in the 
formation of criminals is clearly shown, and 
the best methods of study and diagnosis are 
indicated. It is the first text-book on a vitally 


767 


it 





768 


important subject, of which all who have to 
deal with offenders need the utmost possible 
understanding. Judges, other court officers, 
lawyers, and institutional authorities should 
have a particularly well-rounded knowledge 
of the whole field; and psychologists, physi- 
cians, religious leaders, teachers, and not least 
of all parents, should be in possession of many 
of the fundamental facts here stated. 


“The Real Truth about Germany.” From the 
English Point of View. By Douglas Sladen. 
With an Appendix, “Great Britain and the 
War,” by A. Maurice Low. (G. P. Putnam’s 
Sons, New York.) $1.00. 

Mr. Sladen has taken as his text a pamphlet 
which has been circulated in the United States, 
entitled “The Truth about Germany.” This 
he has reprinted in full, interspersing its para- 
graphs with analyses and refutations written 
from the English standpoint. 

The essay by Mr. Low, added to the work as 
an appendix, completes the statement with a 
discussion of the evidence and the documents 
on the causation of the war and the relative 
responsibilities of England and of Germany. 

The volume is aptly said to constitute an im- 
portant contribution for the use of the future 
historian. It presents in a concise and in- 
teresting manner the contentions of two of 
the warring power—Germany and England. 


“Park's Annotated Code of Georgia, 1914.” 
(The Harrison Company, Atlanta, Ga.) Vol. 


This is the first volume of the new Anno- 
tated Code of the State of Georgia, published 
with the approval and under the authority of 
the legislature of the state. It comprises the 
“Political Code.” The work is guaranteed not 
to exceed seven volumes. 

The text is to be the same as in the Hop- 
kins Code of 1910, with such amendments, 
changes and additions as have been made by 
subsequent legislatures including that of 1914. 
The last volume will contain a full and com- 
plete index and a table of parallel Code sec- 
tions. It is further proposed to keep this Code 
always up to date by the issuance of a Cumu- 
lative Supplement. 

The Code of 1910 was published without any 
annotations, and it is largely to supply this 
lack that the present revision has been under- 
taken. The notes are placed under appropriate 
sections and arranged under appropriate catch 
words in alphabetical order. They are suffi- 
ciently full so that it may be determined 
whether a particular decision is in point, with- 
out the necessity of consulting the case. An 
elaborate system of cross-references from sec- 
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tion to section and from one note to another 
has been devised. The annotations of the Fed- 
eral Cases is a new feature. 

The work is well printed and attractively ar- 
ranged. It will be a model of accuracy, learn- 
ing, and utility. 


“Mens Rea, or Imputability under the Laws of 
England.” By Douglas Aikenhead Stroud, 
LL.D. (Sweet & Maxwell, Ltd. 3 Chancery 
Lane, London, W.C.) £1 Is. 

This work was written with the double ob- 
ject of presenting a comprehensive view of the 
main principles of imputability, and of furn- 
ishing a practical guide to the English statute 
and case law in which those principles have 
been applied. 

The volume contains twelve chapters, en- 
titled, General Principles; Ignorance of Fact; 
Ignorance of Law; Infancy; Insanity; Drunk- 
enness; Active Negligence : Criminal Omis- 
sions ; Constructive Crime; Compulsion; Co- 
ercion and Occasional License. 

The treatise is well written, and admirably 
presents the subject with which it deals. The 
author is painstaking and scholarly, and has 
arrayed his authorities in a careful and con- 
vincing manner. 


“Dobie on Bailments and Carriers." (Horn- 
book ) Buckram, $3.75. 
ases on Bailments and Carriers.” 7 A. M 
Dobie. (Hornbook) Buckram, $2.50. 
“Remington on Bankruptcy.” 2d ed., 1915. 3 


vols. $19.50. 
“Norton on Bills and Notes.” 4th ed. (Horn- 
By Wm. Under- 


book) Buckram, $3.75. 
“Cases on Bills and Notes.” 
hill Moore. (Hornbook) Buckram, $2.50. 
“Commentary on the Commercial Code of Japan.” 
. E. de Becker. .00. 
“Clark on Contracts.” (Key-Number Anno- 
tations) 3d ed. (Hornbook) Buckram, $3.75. 
“Cases on Contracts.” By A, H. Throckmor- 


ton. (Hornbook) Buckram, $2.50. 
“Black on Income Taxes.” 2d ed., 1915. Law 


Buckram, $5.00. 
2d ed., 1915. Buck- 


“Foster's Income Tax.” 
By William Reynolds 


ram, $7.50. 
“Cases on Insurance.” 
(American Casebook Series) 1 vol. 


Vance. 


“The Doctrine of Proximate Cause and Last Clear 
Chance.” By Melville Peck. Red Levant, 
Flexible Back, $3.00. Green Buckram, $2.50. 

“Burdick on Real Property.” (Hornbook) 


Buckram, $3.75 
“Cases on Real Property.” By Wm. L. Bur- 
dick. (Hornbook) Buckram, $2.50. 
“Boreland on Wills and Administration of Es- 
tates of Deceased Persons.” Enlarged edition. 


1 vol. Buckram, $6.00. 


Recent Articles of Interest to Lawyers 


Attorneys. 

“The Modern School in England and Amer- 
ica.”—2 Virginia Law Review, 

“An Existing Defect in the American Sys- 


tem of Legal Education.”"—48 American Law 
Review, 859. 

“Ethics of the Legal Profession.”—9 Illinois 
Law Review, 





New Books and Recent Articles 


“The Layman’s Criticism of the Lawyer.”— 
20 Virginia Law Register, 649. 

“The Use and Abuse of the Country Law- 
yer.’—25 American Legal News, 30. 

“The Lawyer’s Poor Client.”—21 Case and 
Comment, 625 

“Lawyer and Physician: 
American Law Review, 874. 
Banks. 

“The Law of Banking.”—31 Banking Law 
Journal, 905. 

“Freedom in Banking.”—31 Banking Law 
Journal, 870. 

“Effect of Clayton Act on National Bank 
and Trust Company Directorates.”"—19 Trust 
Companies, 485. 

“A Business Man’s View of New Banking 
System.”—19 Trust Companies, 479. 

“Clearing Country Checks and Attitude of 
State Institutions toward Federal Reserve 
System.”—19 Trust Companies, 471. 

“Trust Companies not Liable to Taxation 
under War Revenue Law of 1914.”—19 Trust 
Companies, 477. 

ar Association. 

“Address of Welcome to American Bar As- 
sociation, by Hon. Woodrow Wilson, Presi- 
dent of the United States.”—25 American Le- 

al News, 5. 

ills and Notes. 

“The Negotiable Instruments 
Banking Law Journal, 875. 

rokers. 

“Double Employment of a Real Estate Bro- 
ker.”"—9 Bench and Bar, N. S. 338. 
Carriers. 

“Federal Control of Intrastate 
Rates.” —63 
Review, 
Charities. 

“The Doctrine of Cy Prés in England and 
America.”—21 Case and Comment, 628. 

Civil Service. 

“The Practicability of the Merit System.”— 
4 National Municipal Review, 32. 

Commerce. 

“Another Word about the Evolution of the 
Federal Regulation of Interstate Rates and 
the Shreveport Rate Cases.”—28 Harvard Law 
Review, 294. 

“Applicability of the United States Com- 
merce Act to Intrastate Telegraph Compa- 
nies.”—2 Virginia Law Review, 98. 
Commissions. 

“The Trade Commission and the Courts.”— 
9 Illinois Law Review, 338. 

Contraband. 

“The Suppression of Contraband Trade.”— 
21 Case and Comment, 607. 

Contracts. 

“The Public Policy of the State of Penn- 
sylvania.”—63 University of Pennsylvania Law 
Review, 

Corporations. 

“A Phase of Interlocking Directorates. ”"—2 
Virginia Law Review, 123. 

eens and Express Trusts as Busi- 
ness en 1."—13 Michigan Law Re- 
view, 


A Contrast.”—48 


Law.”—31 


Railroad 
University of Pennsylvania Law 
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“Power of Corporation to Purchase Its Own 
Stock.”—20 Virginia Law Register, 641. 
Courts. 

“The Law of the Case.”—79 Central Law 
Journal, 280. 

“The Trade Commission and the Courts.”— 
9 Illinois Law Review, 338 

“Justice Carter's Address at American Bar 
Association.” (Dissatisfaction with courts.) 
—25 American Legal News, 7. 

“Proposed Amendments to the Municipal 
Court Act Relating to the Selection and Re- 
tirement of the Judges of That Court.”—9 
Illinois Law Review, 319. 

Credit. 

“The Credit Specialist."—25 American Le- 
gal News, 19. 

wine Credit Conditions in Alabama.” 

merican Legal News, 21 
Divorce. 

“Alimony without 
Law Review, 134. 
Economics. 

“Economic Independence and Women.”— 
The Fra, January, 1915, p. 107. 

Eminent Domain. 

“The Taking of Private Property for the 
Construction of Irrigation Ditches, Canals, or 
Flumes, in the Arid and Semi-Arid States.”— 
79 Central Law Journal, 444. 

Evidence. 

“Errors in Identification of Handwriting.”— 
48 American Law Review, 849. 

Fiction. 

“The Magic Mirror.”—Overland Monthly, 
December, 1914, p. 549. 

“The Morn’s Morning.”—Overland Monthly, 
December, 1914, p. 563. 

“Coals of Fire "__Scribner’s Magazine, Jan- 
uary, 1915, 

“All for Patricia’ ’—Everybody’s Magazine, 
January, 1915, p. 23 

“Paying off the Swede. ”_Everybody’s Mag- 
azine, January, 1915, p 

“Peter Winchester. Star Maker.’ we 
body’s Magazine, January, 1915, p. 

“The Sinews of tae Maga- 
zine, January, 1915, p. 35. 

“Subject to Lien.”—21 Case and Comment, 


Finder. 

“Ownership of Property Found.”—8 Maine 
Law Review, 1 
Foreign Countries. 

“Three Thousand Miles on a Raft.”—Wide 

World, January, 1915, p. 208. 

“The Land of the — Wind.”—Wide 
World, January, 1915, p 

“What You and I dae z England, France, 
Russia, sauna. ’"—Everybody’s Magazine, 
January, 1915, p. 13. 
Government. 

“Reorganization of State Asani in 
California.”—3 California Law Review, 91. 
Internal Revenue. 

“Trust Companies not Liable to Taxation 
under War Revenue Law of 1914.”—19 Trust 
Companies, 477. 


Divorce.”"—2 Virginia 
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Intoxicating Liquors. 

“The Liquor Problem—A Brief Reply.”—4 
National Municipal Review, 80. 

“State Legislation under the Webb-Kenyon 
Act.”—28 Harvard Law Review, 225. 

Law and Jurisprudence. 

“Logic, Jurisprudence, and the 
American Law Review, 801. 

“Anomalous Growth of the Common Law— 
The Anglo-American Quest for Justice.”—3 
California Law Review, 103. 

“The Sources of Mohammedan Law.”—48 
American Law Review, 884. 

Law Reform. 

“A Radical on the Supreme Bench—Chief 
Justice Walter Clark, of North Carolina, 
Takes an Advanced Position on Reforming the 
Administration of Justice.’—79 Central Law 
Journal, 441. 

Law’s Delay. 

“The Law’s Delays.”—13 Michigan Law Re- 
view, 100. 

Limitation of Actions. 

“Replication of Waiver and Estoppel to 
Plea of Statute of Limitations in Kentucky.”— 
3 Kentucky Law Journal, 18. 

Master and Servant. 

“The Joker in the Federal Employers’ Lia- 
bility Act.”—80 Central Law Journal, 5. 

“The Golden Rule in Business.”—American 
Magazine, January, 1915, p. 29. 

Mistake. 

“Mistake of Law.”—48 American Law Re- 
view, 840. 

Monopoly. 

“A New Interpretation of the Sherman Act, 
Il.”"—13 Michigan Law Review, 113. 

“The Sherman Act and the Harvester Case.” 
—3 California Law Review, 122. 

“Patents under the Sherman and Clayton 
Laws.”—9 Bench and Bar, N. S., 334. 

Moral Law. 

“Lex and the Moral Analytic.”—21 Case and 
Comment, 648. 

Motion Pictures. 

“Motion Pictures under the Sea.’”—Ameri- 
can Magazine, January, 1915, p. 11. 

Municipal Corporations. 

“The Commission Manager Plan.”—4 Na- 
tional Municipal Review, 40. 

“Municipal Business Manager.”—4 National 
Municipal Review, 50. 

“The Value of Municipal Exhibits..—4 Na- 
tional Municipal Review, 65. 

“Checks on Concentration in Modern Char- 
ters."—4 National Municipal Review, 54. 

“Evolution in City Charter Making.”—4 Na- 
tional Municipal Review, 13. 

“Administration Experts in Municipal Gov- 
ernments.”—4 National Municipal Review, 26. 
Municipal Courts. 

“Proposed Amendments to the Municipal 
Court Act Relating to the Selection and Retire- 
ment of the Judges of that Court.”—9 Illinois 
Law Review, 319. 

Municipal Lodging Houses. 

“Municipal Emergency Homes.”—4 Nation- 

al Municipal Review, 75. 
Negligence. 
“Is a Restaurant Keeper a Seller of Goods?” 


Law.”—48 
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(Liability for poisoning of patron by food).— 
25 American Legal News, 13. 
Neutrality. 

“Neutrality."—-21 Case and Comment, 613. 

“The Neutral Nation.”—21 Case and Com- 
ment, 617. 

“War Refugees in Neutral 
21 Case and Comment, 618. 

“Right of Belligerent Vessel in Neutral 
Port.”—21 Case and Comment, 638. 

“*Unneutral Service.’”—21 Case and Com- 
ment, 644. 

Patents. 

“Patents under the Sherman and Clayton 
Laws.”—9 Bench and Bar, N. S., 334. 

Peace. 

“World Peace and the Unwritten Law.”— 
21 Case and Comment, 622. 
Physicians and Surgeons. 

“Lawyer and Physician: 
American Law Review, 874. 
Practice and Procedure. 

“Studies in English Civil Procedure. 
Atmosphere.”—63 University of 
vania Law Review, 105. 

Public Improvements. 

“Property Exempt from Local Assessment— 

Churches, Cemeteries, and Charities.”—19 


Countries.” — 


A Contrast.”—48 


I. The 
Pennsyl- 


Dickinson Law Review, 61. 


Public Policy. 

“The Public Policy of the State of Pennsyl- 
vania.”—63 University of Pennsylvania Law 
Review, 8&4. 

States. 

“The State’s Defense to the Virginia Debt 
Suit.” (Effect of division of territory on lia- 
bility for debts.) —22 The Bar, 11. 

“Reorganization of State Administration in 
California.”—3 California Law Review, 91. 
Surrogates. 

“The Surrogates Courts Act.”—9 Bench and 
Bar, N. S., 348. 

Trial. 

“What Is never in the Record, but always in 
the Case.”—25 American Legal News, 25. 
Trusts. 

“Corporations and Express Trusts as Busi- 
ness Organizations, I.”—13 Michigan Law Re- 
view, 71. 

“Constructive Trusts, Based on Promises 
Made to Secure Bequests, Devises, or Intes- 
- Succession.”—28 Harvard Law Review, 
237. 

War. 

“War and the Artist.”—Scribner’s Magazine, 
January, 1915, p. 17. 

“Rheims During the Bombardment.”—Scrib- 
ner’s Magazine, January, 1915, p. 70. 

“The Taking of Antwerp.”—Scribner’s Mag- 
azine, January, 1915, p. 92. 

“Frederick Palmer in Germany.”—Every- 
body’s Magazine, January, 1915, p. 72. 
Waters. 

“The Question of Federal Disposition of 
State Waters in the Priority States.’—28 Har- 
vard Law Review, 270. 

Witnesses. 

“May an Atheist Testify under the Consti- 
_— of Kentucky?”—3 Kentucky Law Journ- 
al, 3. 
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A Record of Bench and Bar 


“The Sage of McDuffie” 


Thomas E. Watson Viewed as a Criminal Lawyer 


BY WILLIAM W. BREWTON 
of the Fort Valley (Ga.) Bar 


If versatility be a measure, few men, 
if any, can claim higher laurels than the 
Hon. Thomas E. Watson, of Thomson, 
McDuffie County, Georgia. - Lawyer, 
lecturer, statesman, historian, and pub- 
licist, he occupies a unique place among 
America’s men of achievement and in- 
tellect. Born to fair financial advantages, 
he was nevertheless thrown upon himself 
for advancement early in life because of 
disaster to property, a condition which 
took him from college, Mercer Univer- 
sity, when his course was only half com- 
pleted. He has known what it is to plow 
fields for $8 a month, and teach a log- 
cabin country school. His study of the 
law began with these hardships, and 
progressed with borrowed books. He has 
known what it is to trudge across country 
several miles to a small law office, carry- 
ing his dinner in a tin bucket. At that 
time $2 a day was good money to him. 

Dubbed by his college professors a 
“history hog,’ Watson in his early pro- 
fessional years continued to read every 
worthy book his diligent searches could 
discover. The passing years brought him 
abundant success in his chosen profes- 
sion. Long before directing his atten- 


tion to other spheres of achievement, the 
yearly income from his legal practice 
amounted to some $12,000. He became 
known as one of the greatest criminal 
lawyers Georgia had produced. A brief 
recital of a few of Mr. Watson’s cele- 
brated cases may be of interest. 

A bitterly hard fought case was that 
of Major McGregor who was tried for 
the killing of one James Cody. Mc- 
Gregor and Cody had feasted together 
one night at a lodge meeting, after which 
the former was waylaid in his own yard 
and shot. It was a year later that the 
Major deciphered who had shot him, 
and he proceeded to secure a true bill 
against Cody, but could not get the case 
to trial. Believing that the would-be as- 
sassin would complete his work, he de- 
cided that delay meant death, and pro- 
viding himself with a gun, he went up 
to Cody on the street, and shot him dead. 
Mr. Watson defended McGregor alone, 
his associate, the late James Whitehead 
having been suddenly taken out of the 
case because of the illness of one of his 
children. Against him were arrayed 
three famous lawyers. The leader of 
the prosecution was that old veteran of 
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criminal law, Judge H. D. D. Twiggs, 
who still practices in Savannah, and 
whose record in murder cases has rarely 
been equaled. Mr. Watson won this 
case, arguing that for the defendant to 
anticipate the attack of the deceased was 
the logical extension of the law. It is 
needless to assert, however, that it re- 
quired all the defending counsel's ability 
back of such a contention to secure a 
verdict. 

At another time Mr. Watson crossed 
swords with Judge Twiggs,—in the so- 
called outlaw affair of Screven county, 
where civil outbreak on a small scale 
had to be curbed with troops. The sher- 
iff of the county, Brookens, had a fight 
with George Zeigler a prominent farmer. 
The sheriff, boarding the train at a small 
station, pointed his pistol at Zeigler 
through the window and shot him to 
death, the latter thinking the fight was 
over. Two successive grand juries failed 
to indict, for some reason. Zeigler’s two 
boys thereupon went to a camp ground 
where Mr. Watson had taught school 
when a boy of nineteen, and killed 
Brookens. Arguing that the sheriff had 
threatened the lives of the two boys, 
Mr. Watson, their counsel, again used 
the point of anticipation. -He pointed 
out particularly, however, that Brookens 
had killed Zeigler, and Zeigler’s boys had 
killed Brookens, and that the affair had 
better stop right where it was, else there 
was no telling how many more persons 
would be drawn into it and killed. The 
jury acquitted after a trial comprising 
parts of two weeks. 

A case of unusual drama was that of 
a young woman who shot and killed one 
McCauley, her married lover, as he ap- 
proached her bedroom window. Mc- 
Cauley, who was thought to have intend- 
ed elopement, as he had promised to se- 
cure a divorce, had with him $1,500 at 
the time; and Mr. Watson, who was for 
the prosecution, argued to the jury that 
the young woman’s family had con- 
spired with her to secure the money from 
the young man. This argument was based 
on the circumstances of a late hour at 
night, a lonely country place, and a very 
fierce and noisy watch-dog who made no 
noise on this particular night, which he 
would certainly have done had he not 


been taken into the house or otherwise 
disposed of. Mr.Watson argued also that 
the gun, an old-fashioned hammer shot- 
gun, had been cocked before McCauley 
approached the window, inasmuch as he 
would otherwise have heard the sharp, 
clear click on this calm, still night, being 
attentive to every sound and apprehen- 
sive of danger. The girl was defended 
by two able lawyers of experience, but 
was convicted. However, during the 
course of the trial the letters which had 
passed between the girl and young man, 
and the general circumstances surround- 
ing the case, aroused in Mr. Watson a 
sympathy for her, and he withdrew from 
the case. She secured a new trial on 
technical grounds, and was finally ac- 
quitted. 

The reader is familiar with the fact 
that Thomas E. Watson was the inspira- 
tion and leader of the Populist party, and 
was nominated by it for President twice 
(1904, 1908). He and Bryan ran to- 
gether on the Populist ticket in 1896, 
when the Democratic and Populist lead- 
ers made a fusion trade, an agreement 
unknown to Mr. Watson at the time, but 
which a few days later he reluctantly 
sanctioned. 

Mr. Watson is also the author of the 
American Rural Free Delivery, his 
amendment to the postal appropriation 
bill of February 17, 1893, providing for 
the first time for the expenditure of 
money for actual country mail delivery. 
To-day, of course, the government spends 
millions in this department, though Mr. 
Watson could get only $10,000 for the 
initial appropriation. 

Defeated for Congress in his second 
race, Mr. Watson closed the doors of 
his library upon himself, the war of 
1898 having interrupted his political 
hopes, and penned two historical works 
of international fame, “The Story of 
France” and the biography, “Napoleon.” 
“His Life and Times of Thomas Jeffer- 
son” and “Life and Times of Andrew 
Jackson” are also standard works. In 
addition Mr. Watson edits and publishes 
Watson’s Magazine and the Jeffersonian. 
Concerning the first of these books critics 
said: “Many histories of France have 
been written, but none equal to this.” 
The present writer knows of no author 
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or speaker, past or present, who has evi- 
denced greater command of the weapons 
of satire and irony. When thirty years 
of age, Mr. Watson delivered the com- 
mencement address at Mercer Univer- 
sity, and in part said: 

“Is there no truth? You know the 
Psalmist exclaimed, ‘I said in my haste 
that all men are liars,’ and you remem- 
ber the good brother who added, ‘Yes, 
and if David had taken all his life to 
think about it he would have reached the 
same conclusion.’ In one sense of the 
word I suppose we all do lie. For in- 
stance, you tell me you are sorry to hear 
that I have been sick, when the truth 
is you don’t care any more about my 
health than you do about the fate of a 
last year’s May pop. 

“T am sitting in my room on Sunday; 
have done a hard week’s work, and now 
I’m going to have a quiet, restful day 
at home,—stretched on the lounge with 
a book in my hand. All at once a buggy 
drives up and stops at my gate. There’s 
Jones and Jones’s wife, who is as full of 
weak conversation as the church is of 
weak members; and Jones’s baby, which 
is teething and giving its attention to the 
development of a fine pair of lungs. The 
whole concern has come to spend the 
day! Merciful heavens! Seeing them 
coming in I grow faint and desperate and 
suicidal. I form wild notions of jump- 
ing over the back fence and taking to 
the woods. Too late. The door bell 
rings, and I sadly lay aside book and go 
to meet them. See me do it. ‘Why, 
Jones, old fellow, how d’ye do; and the 
Madam and the baby. Come in; come 
in,—rejoiced to see you.’ And such a 
smile as I do get up. Well, now since I 
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think of it, I am not so sure about this 
smiling business. If I am not a candi- 
date for anything I am not so sure that I 
smile. If | am, I am quite sure that I 
do. For when I’m a candidate I am 
like the balance of them, and I have a 
lovely, heart-searching, vote lifting smile 
that my friends say is enough to melt the 
horns off a billy goat. 

“The reporter for the Society column 
alludes to his lady friend as the beautiful 
and accomplished, when he knows that 
her face is a howling wilderness of bone 
and freckles and things, and that her 
mind is as empty as a politician’s prom- 
ise. 

“We members of the bar have to ex- 
amine applicants for admission. We ask 
them certain questions as to the law, and 
they answer or don’t answer, as the case 
may be, and we rise, address the Judge, 
and say: ‘Weare satisfied, your Honor.’ 
Sometimes we are called upon to ex- 
amine one of these fellows who miss 
about four thirds of all the questions 
we ask. Still we use the formula: ‘We 
are satisfied,’ and thus we let in another 
lawyer to ornament and bless mankind. 
And so we are satisfied—satisfied that he 
doesn’t know the difference between a 
conditional estate and a gatling gun; 
satisfied that what he thinks he knows 
would stall a freight train on a down 
grade, and what he does know wouldn't 
embarrass the retreat of a wounded mos- 
quito.” 

As “The Sage of McDuffie” Watson 
is admired by scholars and statesmen; 
as the champion of the rights of the 
under-dog and the oppressed, he is loved 
by the people. 





Confusing. 
the court clerk sharply. 
The witness began: 
double U, E, double L, double e 


“Spell your name!” said 


“©, double T, I, 





“Wait!” ordered the clerk; “begin 
again!” 

The witness repeated: “O, double L, 
I, double U, E, double L, double U, dou- 
ble O e 

“Your Honor!” roared the clerk, “I 
beg that this man be committed for con- 
tempt of court!” 

“What is your name?” asked the judge. 

“My name, your Honor, is Ottiwell 
Wood, and I spell it O, double T, I, 
double U, E, double L, double U, double 
O, D.”—‘“Ladies’ Home Journal.” 


Paying Interest. “Dis ain’ de same 
umbrella I lent you,” said Uncle Ras- 
berry. 

“Cohse it ain’,’ replied Mr. Erastus 
Pinkley. “Wéif all dem good embrellas 
to pick f’um, you didn’ s’pose I were 
gwineter bring you back yoh same 
ol’ cotton rainproof, did you? When I 
borrows, I pays interest.”—Washington 
Star. 


Where the Danger Lay. Judge Ben 
Lindsay tells of the following curious 
scene in a juvenile court: 

The judge had demanded of a culprit’s 
mother, a big darky washerwoman, if it 
was true that she had sent her pickaninny 
to the railway yards to pick up coal, and 
had received an evasive answer. 

“You must know,” continued the 
judge, “that it is against the law to send 
your child where he will be in jeopardy 
of his life.” 

“ Deed, jedge, I doesn’t send him. I 
never has sent him. I—” 





“Doesn’t he bring home the coal?” 
demanded the judge, impatiently. 





A careless song, with a little nonsense in it now and then, does not_misbecome a monarch.—Walpole. 
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“But, jedge, I whips him, ’deed I does, 
every time he brings it. I whips de little 
rascal until he can’t set, jedge. “Deed I 
does.” 

And the careful disciplinarian turned 
her broad shiny countenance reprovingly 
upon her offspring, but kept a concilia- 
tory eye for the judge. 

“You burn the coal, he brings, do you 
not?” was the next question. 

“Burns it? Of co’se, I burns it, jedge. 
I burns it to git it outer de way.” 

“Why don’t you send him back with 
it?” asked the judge, insinuatingly, as he 
rasped out the question. 

“Send him back, jedge?”’ exclaimed 
the mother, throwing up her hands in a 
gesture of astonishment and_ horror. 
Send him back! Why, jedge, aint yo’ 
jest say yo’sef dat I hadn’t oughter send 
my chile to no sech dangersome an’ 
jeopardous place?” 


The Negro Profited. “The following 
story,” writes Mr. C. O. Jaap, Jr., “is 
going the rounds of the Jackson (Missis- 
sippi) bar at the expense of one of its 
most prominent members, who represents 
large railroad interests.” 

“In one of the southern counties of 
the state, where railroads are not always 
popular, a cow owned by a negro had 
been killed, and suit for $150 for loss of 
the bovine entered by a young but en- 
thusiastic attorney. 

“The railroad lawyer thought probably 
the crossing of the bovine with an en- 
gine had added largely to the value of 
the cow, and didn’t want to settle but 
preferred to try the case. The day be- 
fore it was set for trial, however, he 
approached the plaintiff’s attorney and 
offered to settle for $25. The attorney 
consulted his client and accepted. 
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“A few months later the two lawyers 
met and over a drink the railroad attor- 
ney said: ‘That was certainly a good 
joke on you when we settled that cow 
case. I knew I would be forced to trial, 
the train crew wasn’t in town, and I 
couldn’t get a single witness in time. You 
would have recovered the full amount 
asked for.” 

“*Joke on me,’’ 


ee 


, 


retorted the young- 
ster, “ ‘not on your life. When the check 
for the loss of the cow arrived, and as 
I was paying my client, he said: “Boss, 
I sho is glad us got dat gennerman’s 
money when we did, cause, you know, 
my cows dun cum up two or three days 
fo dat trial.’” 


Couldn’t Differentiate. Two pickpock- 
ets were standing on their trial, noto- 
rious thieves. None the less they con- 
trived somehow to put up a good defense, 
thanks mainly to the cleverness of the 
lawyer whom they employed. The de- 
tective who had effected the arrest spent 
a miserable twenty minutes in the witness 
box, contradicting himself repeatedly. 
“Then what made you suspect the men ?” 
asked the lawyer. “As I said before, one 
of them was wearing an overcoat with 
a slit in the lining, so that he might oper- 
ate more easily.” “Come, come,” said 
the lawyer. “Would you arrest me if 
you saw me wearing such an overcoat?” 
“No, sir. I happen to know who you are. 
You’re a lawyer.” “Well, what’s the 
difference between a lawyer and a pick- 
pocket?” The detective shook his head. 
“T really don’t know,” he muttered.— 
Recorder. 


Miiller’s Job. A young German was 
being tried in court, and the questioning 
by the lawyers on the opposite side be- 

an: 
. “Now, Miiller, what do you do?” 

“Ven?” asked the German. 

“When you work, of course,” said the 
lawyer. 

“Vy, I vork——” 
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“TI know,” said the lawyer, “but what 
at?” 

“At a bench.” 

“O, Lord!’ groaned the lawyer, 
“where do you work at a bench?” 

“In a vactory.” 

“What kind of a factory?” 

“Brick.” 

“You make bricks?” 

“No; de vactory is made uf bricks.” 

“Now, Miller, listen,” said the lawyer ; 
“what do you make in that factory?” 

“Eight tollars a week.” 

“No, no! What does the factory 
make ?”” 

“T dunno; a lot uv money, I tink.” 

“Now listen! What kind of goods 
does the factory produce?” 

“Oh,” said the German, “good goods.” 

“I know, but what kind of good 
goods? 

“The best.” 

“The best of what?” 

“The best there is.” 

“Of what?” 

“Of dose goods.” 

“Your Honor,” said the lawyer, “I 
give up.” 


A Psychological Collector. He was a 
college boy, home for vacation, and his 
mother’s cook had prevailed upon him 
to lend her $5. Much to the surprise of 
the family, cook departed from her prac- 
tice of keeping such funds indefinitely 
and paid the debt promptly. When ques- 
tioned about it, she said: 

“No, dat boy never onc ask me fer dat 
money. He never dun me at all; but 
when I serves his late breakfast in de 
mornin”, he always leave five biscuits on 
de plate, when he used to eat ’em all, an’ 
he tells me he likes five lumps of sugar 
in his coffee, when everybody knows 
dat’s too sweet. Den when I goes in my 
kitchen, I finds five raw potatoes on my 
table an’ five lumps of coal laid by 
my stove. Dem fives jes natchully 
ha’nts me, so I pays him!”—N. Y. Even- 
ing Post. 





